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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed February 25, 1956] 


ORBO THEATRE CORPORATION 
Plaintiff 


vs. 


SECOND AMENDED 
COMPLAINT 
C.A. NO. 640-56 


LOEW'S INCORPORATED, a corporation 
1009 NEW JERSEY AVENUE, N. W. 
RKO RADIO PICTURES, INC., a corporation 
932 NEW JERSEY AVENUE, N. W. 
UNIVERSAL FILM EXCHANGES, INC., 
a corporation 
227 H STREET, N. W. 
PARAMOUNT FILM DISTRIBUTING 
CORPORATION, a corporation 
305 H STREET, N. W. 
COLUMBIA PICTURES CORPORATION, 
a corporation 
938 NEW JERSEY AVENUE, N. W. 
WARNER BROS. PICTURES 
DISTRIBUTING CORPORATION, 
a corporation 
901 NEW JERSEY AVENUE, N. W. 
20TH CENTURY-FOX FILM 
CORPORATION, a corporation 
415 - 3rd STREET, N. W. 
UNITED ARTIST CORPORATION, 
a corporation 
924 NEW JERSEY AVENUE, N. W. 


Defendants 


ee ee ee eee ee a ee ee lee — 


JURISDICTION 
I 


Jurisdiction of this cause is vested in this Court by the provisions 
of Section 11-306, District of Columbia Code and the amount of damages 
in controversy exceeds $3000.00. 





2 


II 


Upon information and belief, defendants are foreign corporations 
doing business in the District of Columbia and each defendant has a 
place of business in the District of Columbia. 
Til 
Defendants are engaged in the business of selling, renting, leasing, and 


licensing motion pictures, in interstate commerce, for a consideration, 
to motion picture theatres which, in turn, exhibit them to the general 
public. 
IV 
Plaintiff is a Maryland corporation engaged in the busness of 
exhibiting motion pictures to the general public. - 
Vv 
On or about the ist day of December, 1955, plaintiff commenced 
operating a motion picture theatre in the City of Rockville, County of 
Montgomery, State of Maryland, known as the "Villa" Theatre. 
VI 
Plaintiff commenced operation of said "Villa" theatre under a 
lease of premises for a term of ten years at a rental averaging Seven 
Thousand Dollars ($7000) per year and plaintiff had previously invested 
the sum of approximately One Hundred One Thousand Dollars ($101, 000) 
in the renovation of the building leased for a motion picture theatre and 
had installed new air conditioning equipment, the newest type and most 
modern projection equipment, most modern sound equipment, wide- 
picture screen, the most modern type theatre seats and lighting equip- 
ment, and had redecorated the premises for the purpose of converting 
said premises into the most modern type of theatre for the exhibition of 
motion pictures to the general public, and, in addition thereto, plaintiff 
expended large sums for advertising and the promotion of good will of the 
enterprise in and about the City of Rockville, Maryland. 





3 
VII | 
Upon completion of the renovation and installation, hereinbefore 
described, plaintiff commenced business at the "Villa" theatre, which 
theatre has a seating capacity of six hundred thirty persons, and plaintiff 
commenced exhibiting motion pictures at afternoon and evening perform- 
ances, a practice characteristic of metropolitan theatres, at admission 
prices comparable to those charged in metropolitan theatres. 
Vit | 
Plaintiff's theatre is situated approximately fifteen miles from the 
center of the City of Washington, D. C., and serves an area witha 
population of approximately 25,000 people; said area is metropolitan in 
character and its population has increased approximately 900% within 
the last ten years. Plaintiff's theatre is the only conventional motion 
picture theatre in this large city. 7 
Xx 
Upon information and belief, defendants in the course of their 
business and by concerted action and agreement among themselves, and 
by agreement between each defendant and "first run" theatres in the City 
of Washington, have established clearance practices for the release of 
motion pictures, and by concerted action and agreement among them- 
selves, and by agreement between each defendant and said "first run" 
theatres, have arbitrarily restricted the release of motion pictures for 
unreasonable periods of time; more specifically, defendants have 
refused to release motion pictures for exhibition at plaintiff's "Villa" 
Theatre for a minimum period of 21 days after said motion pictures 


have completed their premiere showing at said "first run" theatres in 
the City of Washington, D. C. 


x 
Said concerted action and agreement among defendants constitute 
a conspiracy in restraint of trade in interstate commerce, and said 
agreement between each defendant and said "first run" theatres 
constitutes an agreement in restraint of trade in interstate commerce 
in violation of the laws of the United States, in that said concerted action 
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and agreement among the defendants and said agreement between each 
defendant and said "first run" theatres as aforesaid, unreasonably 
deprive plaintiff of the opportunity to exhibit newly produced motion 
pictures, rented, leased or licensed by defendants, for excessive 
periods in an area where plaintiff's theatre is not in direct competition 
with theatres in which defendants’ motion pictures are rented, leased 
or licensed for premiere exhibition in the City of Washington, D. C. 


XI 
Plaintiff has requested defendants to afford it an opportunity to 
exhibit newly produced motion pictures rented, leased or licensed by 
defendants, at its 'Villa” theatre prior to the lapse of twenty-one days 
after the completion of their premiere exhibitions in the City of Washing- 
ton, D. C., but defendants have refused to do so. 


XII 

Plaintiff, as a result of the conspiracy among defendants, and as 
a result of the agreement between each defendant and "first run" theatres 
in the City of Washington, as heretofore alleged, has suffered the loss 
of substantial profits which it would otherwise have made except for the 
unlawful conduct of defendants and plaintiff is faced with the loss of its 
entire investment and may be forced to close its theatre unless defen- 
dants cease the aforementioned unlawful conduct which has caused plain- 
tiff irreparable damage. 


WHEREFORE, plaintiff prays judgment that the defendants, and 
each of them, be perpetually enjoined and restrained from continuing 
their unlawful conspiracy and agreements with "first run" theatres, 
that they be ordered to rent, lease, or license newly produced motion 
pictures to plaintiff simultaneously with the premiere exhibitions of 
said motion picture in the City of Washington, D. C., and that plaintiff 
have judgment against the defendants in the sum of Six Hundred Sixty 
Thousand Dollars ($660.000), representing actual damages in the sum 
of Two Hundred Twenty Thousand Dollars ($220,000), trebled in ac- 


5 : 
cordance with the laws of the United States, together with attorneys fees 
in the sum of Twenty Thousand Dollars ($20,000.00) and costs of this 
action. 


ORSINGER AND DOOLEY 


By 
Joseph G. Dooley 
Attorneys for Plaintiff 
1604 K Street, N. W. 
Washington, D. C. — 


Victor J. Orsinger, being duly sworn, deposes and says that he 
is one of the attorneys for the plaintiff in the above entitled cause, that 
he has personal knowledge of the facts stated in the foregoing amended 
complaint and that he verily believes that the facts stated therein are 


true. 


Victor J.’ Orsinger 


Subscribed and sworn to before me this day of 
1957. 


otary 
(SEAL ) My commission expires 


Copy received 
Attorney for Defendants 
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[Filed Nov. 21, 1957] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ORBO THEATRE CORPORATION _) 
Plaintiff ) 
vs. | Civil Action No. 840-56 
) 


LOEW'S INCORPORATED, et al 
Defendants ) 


STIPULATION 

1. That in 1943, Twentieth Century Fox Film Corporation was 
granting the first run Washington theatres a 21 days clearance over the 
town of Alexandria. 

2. That from 1944 to date, defendant Twentieth Century Fox Film 
Corporation has granted the first run Washington Theatres 14 days 
clearance over the town of Alexandria, Virginia. 

3. That from 1943 to date, defendant Twentieth Century Fox Film 
Corporation has granted the first run Washington Theatres twenty-one 
days clearance over the following towns: 


Rockville, Maryland 
Bethesda, Maryland 
Silver Spring, Maryland 
Capital Heights, Maryland 
Mount Rainier, Maryland 
Hyattsville, Maryland 
Gaithersburg, Maryland 
Cheverly, Maryland 
[ Filed Nov. 21, 1957] 
STIPULATION 
1. That the Villa Theatre is fifteen miles from zro milestone, 
Washington, D. C. and has seating capacity of 630. 
2. That the City of Alexandria, Virginia, is nine miles from zero 


milestone, Washington, D. C. 
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3. That the population of the City of Rockville has advanced as 
follows: | 


1920 3,442 
1930 4,684 
1940 5,995 
1950 10,558 


4. That decree in U. S. v. Paramount, et al., as published in 
70 F. Supp. 53, may be offered in evidence subject to objection in lieu 
of copy thereof certified by U.S. District Court for Southern District of 
New York. | 

5. That Viers Mill Theatre is distant 4.2 miles from Villa 
Theatre. | 

6. That Roth Theatre, Silver Spring, and Silver Theatre, Silver 

Spring are located nine miles from zero milestone, Washington, 
D. ¢. 
7. That Hiser Theatre and Bethesda Theatre, Bethesda, Mary- 
land, are located eight miles from zero milestone, Washington, D. C. 

8. That from 1945 to date, defendant, Columbia Pictures 
Corporation, granted first-run theatres in Washington, D. C., twenty- 


one days clearance on feature pictures over the following towns: 


Rockville, Maryland 
Bethesda, Maryland 
Silver Spring, Maryland 
Capitol Heights, Maryland 
Mt. Rainier, Maryland 
Hyattsville, Maryland 


and fourteen days clearance over Laurel, Maryland. 

That from 1945 to 1952, defendant, Columbia Pictures Corporation, 
granted first-run theatres in Washington, D. C. fourteen days clearance 
on feature pictures over Alexandria, Virginia; that from 1953 to date such 
clearance has varied from seven to 14 days. | 

That from 1945 to 1952, defendant, Columbia Pictures Corporation 
granted first-run theatres in Washington, D. C. twenty-one days clear- 
ance on feature pictures over Falls Church, Virginia; that from 1953 to 
date such clearance has varied from fourteen to twenty-one days. | 
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9. That from 1947 to 1953, defendant, Loew's Incorporated, has 
granted first-run theatres in Washington, D. C., twenty-one days 
clearance on feature pictures over all other theatres in Washington, 
D. C. and vicinity, that prior to 1953, clearance over Alexandria, 
Virginia was reduced to fourteen days and clearance over Laurel, Mary- 
land was reduced to fourteen days prior to 1954. 
788 That from 1954 to date, such clearance over the following towns 
has continued to be twenty-one days: 


Rockville, Maryland 
Bethesda, Maryland 
Silver Spring, Maryland 
Capitol Heights 
Mt. Rainier, Maryland 
Hyattsville, Maryland 
Cheverly, Maryland 
Arlington, Virginia 
10. That from 1950 to 1951, defendant, Universal Film Exchanges, 
Inc., granted first-run theatres in Washington, D. C., twenty-one days 
clearance over all sub-run theatres; since 1952, clearance over Claren- 
don, Virginia, Falls Church, Virginia, Shirlington, Virginia, Arlington, 
Virginia, and Laurel, Maryland, has been from fourteen to twenty-one 
days and clearance over Alexandria, Virginia has been fourteen days. 
That from 1952 to date clearance over the following towns has 
remained at twenty-one days: 


Rockville, Maryland = 
Bethesda, Maryland ~ 
Silver Spring, Maryland < 
Capitol Heights, Maryland 
Mount Rainier, Maryland 
Hyattsville, Maryland 

Gaithersburg, Maryland o 
Cherrydale, Virginia 
Cheverly, Maryland 
Fairfax, Virginia 


11. That from 1951, to date, defendant, Paramount Film Distri- 


buting Corporation granted first run theatres in Washington, D. C., 
twenty-one days clearance over theatres in Washington, D. C. and 
vicinity; in that from prior to 1952 to date said clearance over Alexandria, 
Virginia was reduced to 14 days; that prior to 1957 said clearance over 
Laurel, Maryland was reduced to 14 days. 
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789 12. That from 1952 to date, defendant, Warner Brothers Pictures 
Distributing Corporation has granted the first run Washington, D. C. 
theatre twenty-one days clearance over the following towns: | 


Rockville 

Bethesda 

Silver Spring 
Capitol Heights 
Mount Rainier 
Hyattsville 
Cheverly, Maryland 


That in 1952 defendant, Warner Brothers Picture Distributing 
Corporation granted the first run Washington, D. C. theatre twenty-one 
days clearance over the town of Falls Church, Virginia; that for 1953 
to date said clearance was reduced to fourteen days. 

That from prior to 1952 to date Warner Brothers Picture Distri- 


buting Corporation granted the first run Washington, D. C. theatre seven 
days clearance over the town of Alexandria, Virginia. 
That from prior to 1952 to date defendant Warner Brothers Picture 


Distributing Corporation has granted the first run Washington, D. C. 
theatres fourteen days clearance over the towns of Laurel, Maryland, 
Shirlington, Virginia and Arlington, Virginia. 

13. That from 1954 to date defendants United Artists Corporation 
has granted the first run theatres, Washington, D. C. twenty-one days 
clearance over Washington, D. C. and the Metropolitan area. 

"APPENDIX TO PLAINTIFF'S ~ 
TRIAL MEMORANDUM 
TABLE OF RUN AND CLEARANCE 
Theatre Distributor & Run 
Loew's United Warner Univ. Fox Columbia Para. RKO 


Capitol 
1326 F St. lst 


Columbia 
1112 F st. 1st ist ist 


Dupont 
1332 Conn. 
Ave. N.W. 


Keith's 
619-15thSt 1st 





10 
Distributor & Run 


Loew's United Warner Univ. Fox Columbia Para. RKO 


700 Colum- ist 
bia Rd. NW 


Palace 
1306 F St, 1st 
NW 


Playhouse 
727-15thSt. 1st 


Plaza 
1336 NY Ave. 


Uptown 
3426 Conn. 
Ave. NW 


Metropolitan 
932 F St.NW 


Ambassador 
2554-18th 
St. NW 


Little 
608-9th St. NW 


Trans Lux 
14th & H 1st 
Sts. 


MacArthur 
4859 Mac 
Arthur Blvd. 


Colony 
4935 Georgia 
Ave. NW 


Howard 
620 T St. NW 


Booker T 
1433 USt.NW 


Lincoln 

1215 USt.NW 
Republic 

1343 USt. N.W. 
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Loew United Warner Univ. Fox Columbia Para. RKO 


Theatre 


Academy 
535-8th St. SE 


Alamo 
1203-7th St. NW 


Anacostia 
1415 Good 21 
Hope Rd. SE 


Apex 
4813 Mass. 21 
Ave. 


Atlantic 
21 Atlantic 21 
St. NW 


Atlas 
1331 HSt.NE 


Avalon 
5612 Conn. 21 
Ave. 


Capitol Hill 
645 Penn. 21 
Ave. SE 


Jesse (Staunton) 
3100-18th St. 
NE 


Newton 
3601-12th St. 21 
NE 


Beverly 
15th & F 21 
Sts. NE 


Calvert 
2324 Wisc. 21 
Ave. 


Carver 
2405 Nichols 21 
Ave. SE 


Central 
425-9th St. 21 
NW 
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Loew United Warner Univ. Fox Columbia Para. RKO 


Theatre 


Circle 
2105 Penn. 
Ave. NW 


Colony 
4935 Georgia 
Ave. NW 


Congress 
2931 Nichols 
Ave. SE 


Broadway 
1515-7th St. 
NW 


Langston 


2501 Benning 
Rd. NE 


Raphael 
1409-9th St. 
NW 


Dunbar 
1901-7th St. 
NW 


Gem 
1131-7th St. NW 


Georgetown 
1229 Wisc. 
Ave. NW 


Highland 
2533 Penn. 21 
Ave. SE 


Naylor 
2835 Alabama 21 
Ave. SE 


Kennedy 
4th & Kennedy 21 
Sts. NW 


Park 
1363 Savanah 
St. SE 


Penn 
650 Penn. 21 
Ave. SE 
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Loew United Warner Univ. Fox Columbia Dara, RKO 


| Theatre 


Savoy 
3030-14th St. 
NW 


Senator 
3950 Minn. 21 
Ave. NE 


Sheridan 
6217 Georgia 21 
Ave. NW 


Tivoli 
14th St. & 21 
Park Rd. NW 


Uptown 
3426 Conn. 21 
Ave. 


Stanton 
513 C St. NE 


Strand 
5131 Grant 
St. NE 


Sylvan 
104 R.I. Ave. 
NW 


Village 
1307 R.I. 21 
Ave. NE 


Reed 
Alexandria, 14 14 
Va. 


Virginia 
Alexandria, 14 14 
Va. 


Richmond 
Alexandria, 14 14 
Va. 


Laurel 
Laurel, Md. 14 14 14 14 


Fairfax 
Fairfax, Va. 21 14 1-6 21 
after Alex. 





Loew United Warner Univ. Fox Columbia Para. RKO 


Theatre 


Waldorf 
Waldorf, Md. 


Glymont 
Indian Head, 
Md. 


Lee Highway 
Drive In 21 
Fairfax, Va. 


Super 29 D.I. 
Fairfax, Va. 


State 
Falis Church, 
Va. 


Jefferson 
Falls Church, 21 
Va. 


Centre 
Alexandria, 
Va. 


Mount Vernon 
Open-Air 
Alexandria, 21 
Va. 


Vernon 
Alexandria , 
Va. 


Arlington 
Arlington, Va. 


Buckingham 
Arlington, Va. 


Glebe 
Arlington, Va. 


Wilson 
Arlington, Va.21 


Byrd 
Arlington, Va. 


14 


21 


21 


21 


21 


21 


21 


14 


21 


21 


21 


21 


21 


14 


14 1-6 21 
after Alex. 


14 1-6 21 
after Alex. 


14-21 21 


14-21 1-6 21 
after Alex. 


14-21 21 


14-21 1-6 21 
after Alex. 


14-21 1-6 21 
after Alex. 


14-21 1-6 21 
after Alex. 


14-21 1-6 21 
after Alex. 


14-21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 


21 
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Loew United Warner Univ. Fox Columbia Para. RKO 


Theatre 


Shirlington . 
Arlington, Va. 21 14-21 21 


Villa 
Rockville, Md.21 21 21 21 


Rockville D.I. 
Rockville, Md. 21 21 21 21 


Allen 
Takoma Pk, 21 21 21 21 
Md. 


Takoma 
Takoma Pk, 21 
Md. 


Silver 
Silver Spring 21 


Langley 

Silver Spring 21 
Flower 

Silver Spring 21 
Roth's : 
Silver Spring 21 
Kaywood 

Mt. Rainier, 21 
Md. 


Hyattsville 
Hyattsville, 21 
Md. 


a.m a 


$ > o.a-f § 25 


ce ee ee 


Cheverly 
Cheverly, 21 21 
Md. 


Bethesda 
Bethesda, 21 21 
Md. 


Hiser 
Bethesda, 21 21 
Md. 


Greenbelt 
Greenbelt, 21 21 
Md. 


Branch D.I. 
Clinton,Md. 21 





Loew United Warner Univ. 


Theatre 


ABC Drive In 
Oxon Hill, 21 
Md. 


Hillside D.I. 
Hillside, Md. 21 


Coral 
Bradbury 21 
Hgts. , Md. 


Viers Mill 
Viers Mill, 21 
Md. 


BeltsvilleD. I. 
Beltsville, 21 
Md. 


Queens Chapel 
D.I. 

W. Hyattsville, 
Md. 


Silesia, Md. 21 


Palmer D.I. 
Ardmore, Md 21 


Gaither 
Gaithersburg, 
Md. 


Sunset D.I. 
Alexandria, 21 
Va. 


Marlboro 
Marlboro, Md. 


Capitol 
Capitol Hgts. ,21 
Md. 


Herndon 
Herndon, Va. 


Druid 
Damascus, Md. 


Airport D.I. 


Arlington, 21 
Va. 


21 


21 


21 


21 


21 


21 


21 


21 


21 


14 


21 


16 


21 21 21 
21 21 21 21 
21 21 21 +21 
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| Filed Nov. 21, 1957] 


* x * 


THE DEFENDANTS' PROPOSED 
STATEMENT OF FACTS 


1. The plaintiff is Orbo Theatre Corporation. It is a Maryland 
corporation, organized in December, 1954. 

2. Its present sole stockholder is Adams — Inc. , the 
principal stockholder of which is Victor Orsinger. | 

8. In December 1954, the plaintiff entered into a lease of a 
theatre in Rockville, Maryland, then known as the Milo Theatre. 

4. The capital of the corporation consisted of equipment purchased 
on installment contracts and moneys advanced by Orsinger and others. 
Of the moneys so advanced, $10,000 was credited to the capital account 
and the balance treated as a liability of the corporation. | 

5. At the time the plaintiff secured possession of the Milo Theatre, 
it was in a disreputable condition and was not attractive to the potential 
motion picture audience. | 

6. Prior to the formation of the plaintiff, and about March, 1954, 
a drive-in theatre, known as the Rockville Drive-In, had opened for 
business in Rockville, Maryland, approximately one mile from the Milo 
Theatre. 

7. Ten years prior to the incorporation of the plaintiff, a theatre 
known as Viers Mill had been built and was operating in Wheaton, Mont- 
gomery County, Maryland. This was a modern, well-equipped, up-to- 
date motion picture theatre. It is about 4 miles from the Villa Theatre. 
At or about the time of the incorporation of the plaintiff, the Viers Mill 
Theatre was being operated by Lust Theatres. 

* * * : * 

9. Long prior to the-incorporation of the plaintiff, there had been 
two neighborhood motion picture theatres in Bethesda, Maryland -- one 
the Hiser, operated by Hiser, and the other, the Bethesda, operated by 


Lust Theatres. 
* 
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22. There are approximately 18,000 open theatres in the United 
States. 

* ad cs ake 

29. The period of time elapsing between each run, usually fixed 
by contract, is known as "clearance." 

30. Clearance serves a two-fold purpose: First, it assures the 
exhibitor to whom a prior run has been licensed that his competitor will 
not be able at the same time, or immediately afterwards, to show the 
same picture, and thus diminish the exhibitor's expected income; * * * 

aK * cs ae 

32. Among the principal theatres which ordinarily play first run 
in the District of Columbia are: 

(a) The Capitol, located at 1326 F Street. This is a large deluxe 
theatre having about 3426 seats. 

(b) The Palace, located at 1306 F Street. This is a large deluxe 
theatre having about 2365 seats. 

(c) The Columbia, located at 1112 F Street. This is a large 
theatre with about 1136 seats. 

(d) The Metropolitan, located at 932 F Street. This is a large 
deluxe theatre with about 1427 seats. 

(e) The Ambassador, located at 2454 18th Street. This theatre, 
having about 1314 seats, for many years has played Warner Bros. 
pictures at the same time as the picture was played at either the Metro- 
politan or Warner Theatres. 

(f) Keith's, located at 619 - 15th Street. This is a large deluxe 
theatre with about 1850 seats. 

33. In addition, there are other theatres in Washington which 
play first run pictures: 

(a) The Trans Lux, located at 14th & H Streets which has 
approximately 700 seats. 

(b) The Plaza, located at 1336 New York Avenue which has 
approximately 250 seats. 

(c) The Playhouse, at 727 - 15th Street, which has approximately 
450 seats. 


& 4 


6 


a» 
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(d) The Dupont, at 1332 Connecticut Avenue, which has approxi- 
mately 375 seats. 

(e) The Mac Arthur, at 4859 Mac Arthur Boulevard. This theatre 
plays almost exclusively English pictures first run. : 

(f) The Ontario, at 1700 Columbia Road. This theatre bids for 
the right to license pictures first run and plays pictures exclusively 
first run. : 

(g) The Uptown, at 3426 Connecticut Avenue. This theatre, which 
normally has played on a 21-day availability, has been converted by the 
owner at considerable expense so that it can play the Todd A-O 55mm. 
version of "Around the World in 80 Days." 

(h) The Warner, at 13th & E Streets. This theatre was converted 
to the showing of Cinerama pictures in 1953, the special equipment 
necessary for the simultaneous projection by three ita i costing in 
excess of $150,000. 

(i) The Apex, at-4813 Massachusetts Avenue, N. W. This theatre, 
which normally has played on a 21-day basis, has recently been playing 
art pictures -- some first run and some second run. | 

34. In addition to the theatres listed above, most of the defendants 
have made their pictures available to theatres on U Street, the Howard, 
Booker-T, Lincoln and Republic, on the same availability as pictures 
are made available to the theatres on F Street. | 

35. Aside from the above-mentioned theatres, there is no theatre 
in the District of Columbia which has an availability earlier than 21 days 
after the close of first run. 

36. There is no theatre in Montgomery County which _ an 
availability earlier than 21 days after the close of first run Washington. | 

37. There are approximately 23 theatres in the District of 
Columbia which do play on a 21-day availability and there are approxi- 
mately 13 which do play on a 28-day availability. Apart from the first- 
run theatres, these 21-day and 28-day theatres are the first to play a 
picture after the first run. : 


| 20 
38. Prior to the institution of suit on February 25, 1956, the 


plaintiff had not requested from any of the defendants the right to license 
pictures "day and date” with downtown Washington. 

39. On October 21, 1955, the plaintiff's attorneys addressed an 
identical letter to the defendants herein and to other distributors of 
motion pictures reading as follows: 

798 October 21, 1955 


Paramount Pictures, Inc. 
306 H Street, N. W. 
Washington, D. C. 


Attention: Mr. Herbert Gillis 
Gentlemen: 

As you may have read in the trade press, Orbo Theatre 
Corporation has taken a long-term lease to the Milo Theatre 
in Rockville, Maryland. Iam substantially interested in 
this corporation, which renews my 20-year association with 
exhibition. Mr. Edmund E. Linder, formerly Manager of 
the Ontario Theatre, and more recently General Manager of 
the first-run Gopher Theatre in Minneapolis, has been ap- 
pointed Managing Director of the new corporation, which 
plans to acquire five theatres in this exchange area within 
the next two years. 

Extensive remodeling and alterations, costing in 
excess of $75,000.00, will make the Milo (which we have 
re-named the "Villa" theatre) the most modern theatre in 
this area. Thanksgiving Day will be opening day. 

The situation has been carefully studied from every 
respect. Rockville in ten years has multiplied in popula- 
tion over 900 percent until it is today a booming city of 
25,000, warranting a fine, aggressive, first-run theatre, 
on a full-time matinee and evening operation, playing 
single features, with no more than two changes a week. 

Comparison with similar situations in this exchange 
area and around the country convince us that the theatre 


~~ 
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~ should play pictures day-and-date with Alexandria, Virginia, 


no later than fourteen days after F Street, Washington. 
Alexandria, as you know, is located only nine miles from 


_ | Washington, whereas Rockville is more than fifteen miles 

i distant. 

eet In addition, we feel that we are entitled to clearance 

re and protection over the drive-in theatre in Rockville, | 

mi inasmuch as we are a year-around, 365-day operation as 

al opposed to a seasonal situation. , 

7 We would appreciate early assurance from your com- 

2 pany that it intends to give this growing city the kind of 

Le theatre it deserves in both run and clearance. | 

wm Kindest personal regards. 

» Sincerely yours, 

” /s/ Victor J. Orsinger 

oe VJO/bh : 

o 799 40. On October 25, 1955, defendant Paramount acknowledged 
- the plaintiff's October 21, 1955 letter and stated that the matter would be 

taken under consideration and a reply would be subsequently given. 

di 41. On October 31, 1955, the defendant Paramount advised the 
% plaintiff as follows: 3 

‘ October 31, 1955 
gg Mr. Victor J. Orsinger 3 

x Orsinger and Dooley 


1604 K Street, N. W. 
Washington 6, D. C. 


re: Villa (formerly Milo) Theatre 
ii Rockville, Md. 
rs 


Dear Mr. Orsinger: 
Reference is made again to your letter of October 21 last 
in the above matter. 


J 


2 


We have given earnest consideration to your request. Rock- 
ville is a comparatively small situation with a population, 
according to most recent available census figures, of almost 
7,000. You advised that it has increased over 900% in the 
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past 10 years and that it is now a city of 25,000. Assuming 


what you say is correct, Rockville is by no possible stretch 
of the imagination comparable to Alexandria, Va. As you 
know, this is a separate and distinct community which also 
has enjoyed a corresponding growth and which had a popula- 
tion, according to latest available census figures, nine times 
that of Rockville. 


You advised that the Villa, following extensive remodeling 
and alterations, will be "the most modern theatre in this 
area". We believe that it will be a nice but modest house 
with a limited seating capacity of 600. It is situate only 
about 3/4 of a mile from the Rockville Drive-In. There can 
be no question that the two theatres will be in substantial 
competition. The Drive-In has a capacity of 750 to 800 cars, 
or the equivalent of approximately 1,700 to 2,000 seats. It 
currently has an availability of 21 days after 1st run Wash- 
ington, D. C. It is our considered judgment that the Villa, 
by reason of its limited size and location, does not possess 
the grossing potential to warrant an availability of 14 days 
after 1st run Washington and that the most to which it will 
be entitled, upon completion, will be the right to compete 
against the Rockville Drive-In. 


Accordingly, we wish to advise that we will be willing to 
afford the Villa Theatre the opportunity to negotiate com- 
petitively against the Rockville Drive-In, upon an experi- 
mental basis, for Paramount product for exhibition 1st run 
Rockville on an availability of 21 days after first run 
Washington, D. C. 


We await your advice. 


Kindest regards. ec 


Very truly yours, 


Herbert Gillis 
HG: rhs Branch Manager 
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- 42. On October 28, 1955, defendant RKO through its branch 
manager advised Mr. Orsinger that the matter would be taken under 
advisement. | 
43. On November 16, 1955, the defendant RKO responded to Mr. 
Orsinger's letter of October 21, 1955 as follows: | 
November 16, 1955 


Mr. Victor J. Orsinger 
1604 - K Street, N.W. 
Washington, D. C. 


Re: Villa Theatre 
Rockville, Md. 


Dear Mr. Orsinger: : 

In reply to your letter of October 2ist concerning 
the above situation, Iam sorry, but we cannot grant you 
a 14 day availability in the Villa Theatre, Rockville, Md. 

Your Theatre is in sub run competition with the ~ 
Rockville Drive In Theatre, which has a first Neighbor- 
hood run availability. 

If you desire a first Neighborhood run availability, 
which is now enjoyed by the Rockville Drive In Theatre, 
request it in writing, and we will afford you the oppor- 
tunity to bid against the Drive In for first sais saennaial 


run availability. 
801 With kindest regards. 
Yours very truly, 
RKO RADIO PICTURES, INC. . 
J. B. Brecheen, 
JBB/f BRANCH MANAGER 


cc: Competitive Bidding Dept. | 
44. On October 24, 1955, the defendant Loew's acknowledged 
receipt of the October 21 letter and said that the matter was pote 


investigated. 
45. On November 9, 1955, the defendant Loew's replied to Mr. 
Orsinger's October 21, 1955 letter as follows: 





ie November 9, 1955 


Orsinger and Dooley, Esqs. 
1604 K Street, N. W. 
Washington 6, D. C. 


Re: Milo Theatre, Rockville, Md. 
Attention: Mr. Victor J. Orsinger 


Gentlemen: 

Your letter of October 21, 1955 concerning the above 
theatre, addressed to our Washington, D. C. office, has 
been referred to me as an attorney for Loew's, Inc. 

You are, of course, aware that under the decrees 
and decisions of the Courts we are required, and do nego- 
tiate for exhibition of our product picture by picture and 
theatre by theatre. It is therefore not possible for us to 
consider your request that the Milo Theatre arbitrarily 
be given a run ahead of and with clearance over the ad- 
mittedly competitive Rockville Drive-In Theatre without 
affording its operators a similar opportunity of obtaining 
clearance over the Milo Theatre. For your information, 
the operators of the Rockville Drive-In have already noti- 
fied us they desire to retain their present clearance over 
the Milo Theatre. 

In a situation such as this, where the operators of 
two competitive theatres each desires a run ahead of and 
with clearance over the other, we know no fairer method 
of affording each of them the same fair and equal oppor- 
tunity of so doing than by submitting our pictures to com- 
petitive bidding between them. 

If you or your clients advise that they do desire to 
bid on behalf of the Milo Theatre against the operators 
of the Rockville Drive-In, we shall be glad to consider 


such request. 


Very truly yours, 
JME:S: JR JAY M. EISENBERG 
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46. On October 25, 1955, the defendant Warner Bros. responded 


to Mr. Orsinger's October 21, 1955 letter as follows: 
October 25, 1955 


‘tts Mr. Victor J. Orsinger 
, 1604 K Street, N. W. 
"ia Wash. D. C. 


Dear Victor: . 
Received your letter of October 21st, regarding the 


B Villa Theatre, Rockville, Md. , and would be very pleased 
- to discuss this matter in detail with you at your convenience. 
* Kindest personal regards. | 
. Sincerely , 

RS: jw R. Smeltzer 


47. On November 2, 1955 the defendant Universal responded to 
Mr. Orsinger's October 21, 1955 letter as follows: . 
November 2, 1955 


Victor J. Orsinger, Esq. 
1604 K Street, N. W. 
Washington 6, D. C. 


‘ Re: Villa Theatre | 
(formerly Milo Theatre), 
Rockville, Maryland - 


Dear Sir:- 

Your letter of October 21 concerning the above 
theatre addressed to our Washington exchange has been 
referred to me. In this letter you request a 14 day 

803 availability for this theatre with clearance over the 
Rockville Drive-In. We are unable to license pictures 
to you on this basis. . 
Your theatre will not in any way be competitive | 
Y with Alexandria, Virginia, and the availability upon which 
pictures are licensed to Alexandria, Virginia has no re- 
lation to the proper availability for your theatre. 3 
If pictures were licensed to you on a 14 day avail- 
ability, you would then be playing them ahead of all the 
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Washington neighborhood theatres and ahead of the theatres 

northeast of Washington in the general area of Rockville. 

We cannot agree to this type of discrimination in your favor. 

When your theatre is ready to open, we will be glad 

to consider licensing pictures to you on an availability of 

21 days after first run Washington when the Rockville 

Drive-In is closed for the winter. When the Rockville 

Drive-In is open, we will be glad to institute competitive 

bidding between you and the Rockville Drive-In for a 21 day 

run if you request the same. 

Very truly yours, 
/s/ Saul Friedberg 

SF:m 

48. No written correspondence has been found from the defendants 
Fox, Columbia and United Artists specifically answering the October 21, 
1955 letter. 

* * * * 

50. On November 22, 1955, Mr. Orsinger wrote the following 
letter registered mail, return receipt requested, to all the defendants 
and other distributors who are not defendants: 


REGISTERED MAIL 
I EQUESTED 


November 22, 1955 


Mr. Harold Saltz 

Universal International, Inc. 
227 H Street, Northwest 
Washington, D. C. 


Re: Villa Theatre, Rockville, Md. 
Dear Harold: 
The Villa Theatre will open December 1, 1955, after 
a complete remodeling job which is now running over 
$120,000. 


Please advise me of your pictures available after that 
date and the basis on which they will be available. We plan 
single-feature, two changes per week, matinee and evening 
policy. 
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As time is of the essence, your reply by return mail 
would be deeply appreciated. I know that your company is 
more interested in selling pictures than keeping theatres 
closed. | 
With kindest regards. 
Very truly yours, | 
ORSINGER AND DOOLEY 
/s/ V 3 Orsinger | 
VJO/bh Victor J. Orsinger | 
51. On December 2, 1955, the defendant Paramount answered 
the November 22, 1955 letter as follows: 
December 2, 1955 


Mr. Victor J. Orsinger 
Orsinger and Dooley 
1604 K Street, N. W. 
Washington 6, D. C. 


Re: Villa (formerly ia oe 
Rockville, Md. 


Dear Mr. Orsinger: 

We refer to your communication of November 22 and 
also to prior correspondence, which originated with your 
letter of October 21 last in the above matter. . 

We wrote you on October 31 in answer to your letter 
of October 21 and advised that we would be willing "to afford 
the Villa Theatre the opportunity to negotiate competitively 
against the Rockville Drive-In, upon an experimental basis, 
for Paramount product for exhibition 1st run Rockville on 
an availability of 21 days after first run Washington, D.C." 
No reply was received to that letter. | 

In your letter of November 22, you advised that “The 
Villa Theatre will open December 1, 1955..." and asked 
to be advised "of your pictures available after that date 
and the basis on which they will be available". We have ~ 
given your current inquiry our earnest consideration. It 
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is our understanding that the Rockville Drive-In closed 
as of the end of November. Accordingly, we wish to 
advise that during the time that the Rockville Drive-In 
is closed and until such time as it may re-open next year, 
we shall be pleased to negotiate with you from time to 
time and provided that satisfactory terms and playing 
time can be agreed upon, to license Paramount pictures 
for exhibition at the Villa Theatre on an availability of 
21 days after 1st run Washington, D.C. Of course, upon 
the opening of the Rockville Drive-In next season, we will, 
in accordance with our letter of October 31 last, offer our 
pictures for licensing on the same availability by means 
of competitive negotiations to be conducted between the 
Villa Theatre and the Rockville Drive-In. 
We await your advice. 
Kindest regards. 
Very truly yours, 
/s/ 


Herbert Gillis 
HG: rhs Branch Manager 


52. On November 28, 1955, the defendant Loew's answered Mr. 
Orsinger's November 22, 1955 letter as follows: 
November 28, 1955 


Orsinger and Dooley, Esqs. 
1604 K Street, N. W. 
Washington 6, D. C. 


Re: Villa Theatre - Rockville, Md. 
Attention: Mr. Victor J. Orsinger 


Gentlemen: 

Your letter of November 22, 1955 concerning the 
above theatre has been referred to me. 

During the time the competitive Rockville Drive-In 
Theatre will remain closed for the season, our Washington 
office will be pleased to negotiate with your clients for 


ya | 
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exhibition of our pictures at the Vil&: Theatre on the o1- 
day availability normally enjoyed by the drive-in and which 
availability is earlier than that which the Villa Theatre 
previously enjoyed. | 
When the Rockville Drive-In Theatre reopens for 
the new season and its operators at that time desire to 
resume playing pictures on the 21-day availability, it will 
at that time be necessary for us to reconsider this situation. 
Very truly yours, 
/s/ Jay M. Eisenberg 
JME:S: JR JAY M. EISENBERG 
53: On November 29, 1955, the defendant Columbia answered the 
plaintiff's November 22 letter as follows: 
November 29th, 1955 


Mr. Victor J. Orsinger 
1604 K Street, N. W., 
Washington - 6, D. C. 


Dear Vic: Re: Villa Theatre, Rockville, Md, 

With reference to your letter of November 22nd, we 
are listing below subjects that have been set for subsequent 
run availability after Washington, D. C. : 

NEW ORLEANS UNCENSORED Available 12/9/55 


THE NIGHT HOLDS TERROR " 12/16/55 
MY SISTER EILEEN(CinemaScope) " 12/23/55 
BAMBOO PRISON " 12/23/55 
SEMINOLE UPRISING " 12/30/55 
THREE STRIPES IN THE SUN © 1/6/56 
Kind regards 
Sincerely 
/s/ Ben 
be -f Ben Caplon 


Branch Manager 
54. On December 5, 1955, the defendant Universal answered 
the November 22 letter as follows: , 
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807 December 5, 1955 


Orsinger & Dooley, Esqs. 
1604 K Street, N. W., 
Washington 6, D. C. 


Re: Villa Theatre, 
Rockville, Md. 


Dear Sirs: - 

Your letter of November 22 addressed to Mr. Harry 
Saltz, our Washington branch manager, has been referred 
to me. 

Mr. Saltz will be agreeable to negotiating with your 
client in the usual fashion in which business is conducted 
by this Company. 

Very truly yours, 
/s/ Saul Friedberg 
SF:m SAUL FRIEDBERG 
55. On November 23, 1955 the defendant United Artists answered 
the November 22 letter as follows: 
| November 23, 1955 


Mr. Victor J. Orsinger 
Orsinger.and Dooley 
1604 K Street, N. W. 
Washington 6, D. C. 


Dear Mr. Orsinger: 

We are attaching hereto duplicate copy of Availability 
for the Villa Theatre, Rockville, Maryland, per your request 
of November 22, 1955. The original was mailed today to Mr. 
Edmund E. Linder, 33 Missouri Avenue, N.W., Washington, 


BD, €; 
Sincerely yours, 
SC:1t Sidney Cooper 
Attachment 
808 56. On November 25, 1955, the defendant RKO answered the 


November 22 letter as follows: 
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November 25, 1955 


Mr. Victor J. Orsinger 
1604 K Street, N. W. 
Washington, 6, D. C. 


Dear Mr. Orsinger: 

I received your Registered letter of November 22nd, 
in re: Villa Theatre, Rockville, Md. 

Before I give you a list of pictures available on or 
after December 1st, will you please reply to my letter of 
November 16th, in which I told you, that we are willing to 
grant you a 1st Neighborhood Run availability after the 
City of Washington. 

I further told you that if you wish to play on this: 
availability, we will afford you the privilege of bidding 
against the Rockville Drive In Theatre, which already : 
enjoys this availability, providing you would make your 
request known to us in writing. 

May I hear from you concerning this matter? 

Sincerely yours, 
RKO RADIO PICTURES, INC. 
/s/ J B Brecheen 


JBB/f J. B. Brecheen, 
BRANCH MANAGER 


57. No written correspondence has been found in the files of the 
defendants Fox and Warner Bros. in response to the November 22 letter. 
58. On or about November 3, 1955, the following letter was 
written by Marvin Goldman of the K-B Circuit to the defendants Universal, 
Loew's, Fox, Paramount, Columbia and United Artists: 
809 Nov. 3, 1955 


Mr. Harold Saltz 
Universal International 
227 H St. N. W. 
Washington, D. C. 


Dear Harold: 


I have been informed that the Milo Theatre in Rockville, 
Maryland, will reopen in the near future and that they're 
a 14-day run. 
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As far as the Rockville Drive-In is concerned, we feel 
we have established ourselves as a good grossing situation 
and we see no reason for any change in the present system of 
clearance, i.e., the Milo Theatre plays seven days, after 
the Rockville Drive-In. This seemed equitable in the past 
and we feel it should continue. 

Would you please advise me if there is to be any change 
in the present run and clearance set-up in the town of Rock- 
ville, Maryland. 


Sincerely , 
K-B THEATRES 
/s/ Marvin 
MjG/br Marvin J. Goldman 
59. A search of the files of the other defendants does not disclose 
whether the above letter was also written to them. 
60. On November 9, 1955, the defendant Paramount answered 


the November 3 letter from Mr. Goldman as follows: 
November 9, 1955 


Mr. Marvin Goldman 
K-B Theatres 

4813 Mass. Ave., N. W. 
Washington 16, D. C. 


re: Rockville Drive-In 
Rockville, Md. 


Dear Marvin: 

Reference is made to your letter of November 2 in 
the above matter. 

On October 21 last, the attorneys for the operator 
of the Villa (formerly the Milo) Theatre wrote us and ad- 
vised that following extensive remodelling and alterations, 
the theatre will open on Thanksgiving Day. They requested 
an availability of 14 days after 1st run Washington, D.C. 
with clearance over the Rockville Drive-In. 

As you know, the Villa Theatre and the Rockville 
Drive-In are only about 3/4 mile apart and unquestionably 
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are in very direct and substantial competition. Following 


consideration of the request, we wrote the attorneys for 

the Villa Theatre on October 31 and advised we were of 

the opinion that the most to which the Villa Theatre would 
be entitled, upon completion, would be the right to nego- 
tiate competitively against the Rockville Drive-In for an 

availability of 21 days after 1st run Washington, D.C. 

As of this writing we have not received an answer 
from the Villa Theatre. We will advise you as soon as 

y the theatre makes known its wishes in the matter to us. 

7 a If it should indicate its willingness to bid, then we will so 
advise you and will institute competitive negotiations in 
the situation with the first available picture not under _ 
contract. | 

Kindest regards. 
Very truly yours, 


HG: rhs Herbert Gillis 
Branch Manager 
* 61. On November 7, 1955, the defendant Loew's advised Mr. 
* Goldman that his letter of November 2 would be taken under advisement. 
62. On February 10, 1956, the defendant Loew's replied to the 
¥ November 2 letter as follows: . 
. February 10, 1956 
i Mr. Marvin J. Goldman 
K-B Theatres 


.! 4813 Massachusetts Avenue, N. W. 
Washington 16, D. C. 


q Re: Rockville Drive-In Theatre 
Rockville, Md. 


Dear Mr. Goldman: 


A 811 This is to advise that commencing with pictures avail- 

) able on and after March 16, 1956 competitive bidding will be 
instituted for the 21-day availability after 1st run Washington, 
D.C. between the Rockville Drive-In Theatre and the Villa 
Theatre, Rockville, Md. 3 
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As soon as pictures are available for bidding as above, you 


will hear from us further. 
Very truly yours, 


HB/cm H. BENNIN 
Branch Manager 
REGISTERED MAIL (RRR) 


63. A search of the files of the remaining defendants has not dis- 
closed any answers by them to Mr. Goldman's November 2 letter. 

64. On December 2, 1955, the plaintiff's Villa Theatre was opened 
to the general public. 

65. At that time, there were in existence the following theatres... 

66. The 982-seat Silver Theatre located at 8619 Colesville Road, 
Silver Spring, Md. This theatre is located in the heart of Silver Spring 
shopping area. It is operated by Stanley-Warner. It had and has an 
availability of 21 days. 

67. The Roth's Silver Spring Theatre at 8242 Georgia Avenue, 
Silver Spring, Maryland. This 496-seat theatre, too, is located in the 
heart of the Silver Spring shopping center. It is owned by the Roth 
family. It also had an availability of 21 days. 

68. Silver Spring is approximately 7-8 miles from Rockville. 

69. Another ... theatre was the Bethesda Theatre. It is located 
at 7719 Wisconsin Avenue, Bethesda, Maryland, in the heart of the 
Bethesda shopping center. This 949-seat theatre is owned by the Lust 

circuit and also had an availability of 21 days after first-run 
Washington. 

70. The Hiser Theatre. This theatre is located at 7414 Wiscon- 
sin Avenue, Bethesda, Maryland. This 500-seat theatre is also located 
in the heart of the Bethesda shopping center and had an availability of 
21 days. It is operated by Hiser, who has no interest in any other 
theatre in Washington. 

71. Bethesda is about 8 miles from Rockville. 

72. The Viers Mill Theatre. This theatre is located in the 
Wheaton area of Montgomery County at 12202 Viers Mill Road, Silver 
Spring, Maryland, in the heart of the Viers Mill shopping center. It is 
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a 600-seat theatre operated by the Lust circuit and had an availability 
of 21 days. This theatre is approximately 4 miles from Rockville and 
approximately halfway between Rockville and Silver Spring. | 

73. Rockville Drive-In. This theatre is operated by the K-B 
circuit. It is located on Rockville Pike, Rockville, Maryland, not more 
than one mile from the Villa Theatre. It will accommodate approximately 
850 cars, or about 1700 people. It had, prior to the opening of the Villa 
Theatre, an availability of 21 days after first-run Washington. — 

x * * ss 

75. On November 1, 1955, the defendant Universal received the 
following letter from the Lust Theatres in regard to the clearance of 
the Viers Mill Theatre over Rockville: | 

November 1, 1955 


Mr. Harold Saltz 
Universal Pictures 
227 H Street, N. W. 
Washington, D. C. 


Dear Hal: , 

I signed a contract today for "To Hell and Back", at 
the Viers Mill Theatre, with the understanding that this 
picture will play ahead of the closed theatre at Rockville. 

As you know, the Rockville theatre is about half the 
size of the Viers Mill Theatre, and, therefore, we shall 


expect a reasonable clearance on those pictures that we 
play in the first week of availability. 
Please advise. 


Very truly yours, 


TNM:vs /S/ T. N. Mudd 
T. N. Mudd 


76. No answer to this letter has been found in the files of the 
defendant Universal. i 

77. As of November 30, 1955, the plaintiff's theatre (formerly 
known as the Milo) had been closed since the summer of 1955. The 
Milo Theatre had been operated by the Lust circuit. ... The theatre 
had been allowed to deteriorate excessively. ... | 
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814 78. The plaintiff's officers were fully aware of the . . . condition 


of the Milo Theatre when they took it over. 
* a * 
815 83. From the period December 2, 1955 through and including 
March 14, 1956 the Rockville Drive-In was closed. 
* * * 
86. Plaintiff opened its Villa Theatre with the following admission 
prices: 
Adults - Evening $ . 
Children Evening 
Adults - Matinee 
Children - Matinee 
On May 4, 1956 the prices of the Villa Theatre changed: evening 
admission prices for adults were reduced from $ .75 to$ .65 for Fri- 
day, Saturday and Sunday, and to $ .50 for Monday through Thursday. 
On June 29, 1956 the adult admission price was reduced to $ .50 
for all evening exhibitions and remained at $ .50 until March 26, 1956 
when the adult evening price was increased to $ .65. 


87. Plaintiff's Villa Theatre commenced operating on a matinee 
and evening policy. This continued until April 9, 1956 when week-day 


matinees were discontinued until April 22, 1957 when they were resumed. 
5 * oe 


816 89. From the time of its opening plaintiff has advertised its 
theatre in the Washington newspapers, in the Montgomery County news- 
papers and Montgomery County Radio. Its telephone number is also 
listed in the Washington Classified Directory. Plaintiff has continued 
to advertise. 

90. On February 10, 1956 the defendant, Loew's addressed the 
following letter to Plaintiff's attorneys: 
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Orsinger and Dooley, Esqs. 
1604 K Street, N. W. 
Washington 6, D. C. 


Re: Villa Theatre - Rockville, Md. 
Attention: Mr. Victor J. Orsinger 


Gentlemen: 

This is to advise that commencing with pictures | 
available on and after March 16, 1956 competitive bid- 
ding will be instituted for the 21-day availability after : 
1st-run Washington, D. C. between the Villa Theatre | 
and the Rockville Drive-In Theatre, Rockville, Md. 

As soon as pictures are available for bidding as 
above, you will hear from us further. 

Very truly yours, , 


/s/ H. Bennin 
cm 


H. BENNIN 
HB/cm Branch Manager 


REGISTERED MAIL (RRR) 
91. On February 25, 1956 this suit was filed. 
92. On or about March 23, 1956 Mr. Orsinger wrote the 


following registered letter to all of the defendants: 


March 23, 1956 
REGISTERED - RETURN RECEIPT REQUESTED 


Branch Manager 

Universal Film Exchange Corporation 
227 H Street, N. W. 

Washington, D. C. 


Gentlemen: , 

We were informed yesterday by Harley Davidson, who 
books our theatre, that he is unable to buy any pictures to 
play after March 31, 1956, as all current releases past that 
date have been bought and booked into Rockville Drive-In 
Theatre. 

We now have three (3) choices: 

1. Close the theatre, or 
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2. Play old pictures, anywhere from 30 days to 
2 years after Washington, or 

3. Enter into bidding. 

We are not ready to close the theatre yet. We also 
know that a steady diet of old pictures will kill the theatre. 
Therefore, at present our only course is to enter into 
bidding. 

Under protest, therefore, we are forced to demand 
bidding against the Rockville Drive-In Theatre. 

We are aware that we have been forced into a bidding 
situation against one of the largest neighborhood circuits, 
and we realize that we may never be able to win a single 
picture against such formidable financial strength. Con- 
sequently, only time will tell if there is still room in this 
industry for a single-house operator. 

Your acknowledgment of this bidding demand is 
requested. 

Very truly yours, 
- ORBO THEATRE CORPORATION 
/s/ Victor J. Orsinger 


Victor J. Orsinger 
VJIO/dlx Secretary-Treasurer 


93. On March 28, 1956 the defendant Universal Film Ex- 


changes, Inc. addressed the following letter to the plaintiff: 


March 28, 1956 


Orbo Theatre Corporation 
Villa Theatre 
Rockville, Md. 


Dear Sirs: 

I understand you filed a so-called anti-trust suit against 
Universal Film Exchanges, Inc. , on behalf of your Villa 
Theatre, Rockville, Md., alleging Universal's decision to 
license pictures to that theatre on an availability of 21 days 
after first run Washington, D. C., was part of an illegal 
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conspiracy to injure you. I understand you are claiming 
that between December 1, 1955 and February 25, 1956, 
in a matter of less than 90 days, you were damaged in the 
amount of $220,000. | 

I did not personally deal with you or decide the Villa 
Theatre should have that 21 day availability, but I have 
familiarized myself with all the facts and circumstances and 
Iam in complete accord with the decision reached by my 
associates on behalf of Universal. This was their independent 
judgment prompted solely by what they believed to be good 
business. | 

Your theatre opened on or about February 1, 1956. 

On October 1, 1955 you wrote us, advising your theatre 
would open shortly, and requesting a run of 14 days after 
first run Washington, D. C., with clearance over the Rock- 
ville Drive-In. , 

Upon receipt of your letter, we investigated the situation. 
Your theatre is located approximately one mile from the Rock- 
ville Drive-In, 4.2 miles from the Viers Mill Theatre, and 
8 miles from the Hiser and Bethesda Theatres. Excellent 
roads connect your theatre with all these theatres and the 
entire area either has already been developed residentially , 
or is in the process of rapid residential development. In 
short, your theatre, the Rockville Drive-In, the Viers Mill 
Theatre, and the Hiser and Bethesda theatres are all in one, 
closely knit competitive area, and any advantage given to 
one would directly affect all others. Your theatre is so close 
to the Rockville Drive-In that you yourself requested clearance 
over it. 


At the time your October Ist letter was received, our 
pictures were being made available to the Rockville Drive-In, 
Viers Mill, Hiser and Bethesda Theatres on an availability of 
21 days after first run Washington, D. C. To have licensed 
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pictures to you on a 14 day availability would have given you 
substantial competitive advantage over these theatres and 
there is no earthly reason for doing that. 

We accordingly wrote you on November 2, 1955 that 
we would license pictures to you on the 21 day availability; 
and,since you requested clearance over the Rockville Drive- 
In, would offer you competitive bidding for the 21 day run 
against that drive-in when it was open. 

Any fair-minded person would agree our decision 
resulted from an honest attempt at a fair and reasonable 
solution of a business problem. Any such person who knows 
me and knows the facts would reject your claim, that this 


decision was part of any so-called conspiracy to damage you. 
It is from this background that I have appraised your lawsuit 
against our Company and your claim that Universal conspired 
to injure you; and that giving you an availability of 21 days 
instead of 14 days, damaged you to the extent of $220,000 in 


less than 90 days. 

Iam satisfied you brought this lawsuit in the belief 
that by putting Universal to expense and trouble, you might 
force us to give you an unfair advantage over your competitors. 
I consider your lawsuit a gross violation of business morality 
and as a result there is no basis of mutual confidence which 
can exist between you as a customer and Universal asa 
supplier. 

Under the circumstances, we do not wish to do business 
with you and I have instructed our Washington, D. C. Exchange 
not to solicit you. 

Very truly yours, 
(signed) C. J. FELDMAN 
CJF:h C. J. Feldman 
94: On April 5, 1956 the defendant Paramount addressed the 
following letter to Mr. Orsinger in response to his March 23 letter: 
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Mr. Victor J. Orsinger, Secretary 
Orbo Theatre Corporation 

1604 K Street, N. W. 

Washington, D. C. 


Re: Villa Theatre 
Rockville, Md. 


Dear Mr. Orsinger: 

This is in answer to your registered letter of 
March 23 last. ; 

In the opening paragraph, you stated that Mr. Harley 
Davidson, agent for the Villa Theatre, had informed you 
that he is "unable to buy any pictures to play after March 31, 
1956, as all current releases past that date have been bought 
and booked into Rockville Drive-In Theatre". If you have 
reported Mr. Davidson's information correctly, then we 
must advise that it is not accurate. : 

We refer you to our letters, dated October 31 and 
December 2 of last year, respectively. In the earlier one, 
as you know, we advised that since the Villa Theatre and 
the Rockville Drive-In were only 3/4 of a mile apart and in 
direct and substantial competition, we would be willing to 
afford you the opportunity to negotiate competitively against 
the Rockville Drive-In for Paramount product for exhibition 
1st run Rockville at the Villa Theatre on an availability of 
21 days after 1st run Washington, D. C. In our letter of 
December 2, we advised that during the time that the Rock- 
ville Drive-In was closed and until such time as it would 
reopen this year, we would be pleased to negotiate with you 
from time to time and provided that satisfactory terms and 
playing time could be agreed upon, to license Paramount 
pictures for exhibition at the Villa Theatre on the availability 
previously mentioned. We further stated "Of course, ‘upon 
the opening of the Rockville Drive-In next season, we will, 
in accordance with our letter of October 31 last, offer our 


pictures for licensing on the same availability by means of 
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competitive negotiations to be conducted between the Villa 


Theatre and the Rockville Drive-In". 

On February 1 last, we were advised that the Rock- 
ville Drive-In would reopen for the current season on March 
15. In accordance with this notice, we advised the exhibitor 
that we would afford him the opportunity to negotiate com- 
petitively against your Villa Theatre. Contrary to Mr. 
Davidson's advice, future releases have not "been bought 
and booked into Rockville Drive-In Theatre", but by reason 
of the opening of the Drive-In, it now becomes necessary for 
us to license our pictures in Rockville by means of competi- 
tive negotiations. 

In your most recent letter you stated ''we are forced 
to demand bidding against the Rockville Drive-In Theatre”. 
As indicated by the correspondence referred to above, the 
opportunity to negotiate competitively previously had been 
offered to you and, therefore, no necessity exists for your 
current demand. Asa matter of fact, only one picture has 
been available for competitive negotiations thus far, namely, 
THE COURT JESTER. Request for Offer forms were sent 
out on the picture and, as you are aware, no offer was 
made by the Villa Theatre. Of course, if you do not submit 
an offer, we can only assume that you are not interested in 
the picture. 

Requests for Offers have been sent out on ANYTHING 
GOES and THE ROSE TATTOO. Be assured that if you 
should submit an offer for either or both of these pictures 
and your offer, or offers, will, in our considered judgment, 
be the better offer or offers for Paramount, that is, afford 
it the better revenue producing opportunity, then the picture 
or pictures will be awarded to you for exhibition at the Villa 
Theatre. 

Very truly yours, 


Herbert Gillis 
HG: rhs Branch Manager 


43 , 
95. On March 26, 1956 the defendant United Artists addressed 
the following letter to Mr. Orsinger in response to his March 23 letter: 


Mr. Victor J. Orsinger 
Orbo Theatre Corporation 


Secretary-Treasurer 
The New Villa Theatre 
a Rockville, Maryland 
~ Dear Mr. Orsinger: | 
Pe As per your request in your letter dated March 23, 


1956 - we wish to advise that we have referred this matter 
to our Home Office and you will hear from us in the near 
future regarding this matter. 


: Sincerely, 
» AMK: fa A. M. Kane : 

96. On March 29, 1956 the defendant Fox addressed the following 
- letter to Mr. Orsinger in response to his March 23 letter: | 

Mr. Victor J. Orsinger 


. Villa Theatre 
, Rockville, Maryland 


Dear Mr. Orsinger: 
I am in receipt of your registered letter of March 
822 23rd which has been forwarded to our Legal Department.’ 
As soon as we are advised by them, we will contact you. 
Very truly yours, 
TWENTIETH CENTURY FOX FILM CORPORATION 


e Ira Sichelman, 
CK: lw Branch Manager 
, 97. On March 26, 1956 the defendant Loew's addressed the fol- 
> lowing letter to Mr. Orsinger in response to his letter of March 23: 
, Mr. Victor J. Orsinger 


Orsinger and Dooley, Attorneys 
1604 K Street, N. W. 
Washington, D. C. 


Dear Mr. Orsinger: 

This will acknowledge receipt of your letter dated 
March 23, 1956 regarding your Villa Theatre, Rockville, 
Maryland. . 
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There apparently is a misunderstanding on your part 
regarding this situation as, under date of February 10, 1956, 
we advised you that commencing with pictures available on 
and after March 16, 1956 competitive bidding would be insti- 
tuted between your theatre and the Rockville Drive-In Theatre. 

We also wish to point out that FOREVER DARLING and 
THE LAST HUNT have been submitted for bidding and we 
received no bid from Mr. Davidson for FOREVER DARLING 
for the Villa Theatre, however, we did receive a bid for THE 
LAST HUNT. 

We trust this will straighten out your records. 

Very truly yours, 


_H. BENNIN 
HB/cm Branch Manager 


823 98. Independent Theatres Services, Inc. has been authorized by 
the plaintiff to do its buying and booking. The following letter indicates 
that authorization: . 


United Artists Corp. 
924 New Jersey Ave. 
Washington, D. C. 


Gentlemen: 
As of December 12, 1955 we have designated Independent 
Theatres Service, Inc. as our sole buying and booking agent. 
Independent Theatres Service, Inc. is authorized to do 
all booking and buying for the following theatre: 


VILLA THEATRE 
ROCKVILLE, MD. 


This agency has full authority to sign all contracts for F 
any distributor's product for the above mentioned theatre. “a 
These contracts will be acceptable and binding on the under- 4 
signed. a 





All approval of contracts, invoices, confirmations 
and correspondence pertaining thereto are to be sent to 
203 Eye Street, Northwest, Washington, D. C. 
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The responsibility for box office reports (percentage 
and otherwise), and payment of all film rental and subject 
matter will be that of the undersigned. . 
Very truly yours, 


/s/ Victor J. Orsinger, 
cw 

Secretary-Treasurer 

ORBO THEATRE CORP. 


99. No correspondence has been found in the files of any of the 
other defendants in reply to Mr. Orsinger's letter of March 23, 1956. 
100. According to the estimate of the Maryland National Capital 
Park and Planning Commission, the population of Montgomery County 
as of 1957 is 290,398. 
* * * a 
102. The people of Rockville may commute to the District of 
Columbia by the B & O Railroad and the following bus lines: 
Suburban Transit Company | 
Greyhound | 
D. C. Transit through its subsidiary Montgomery Bus Lines 
103. Auto commuters may reach the District of Columbia by two 
main arteries; one is the Rockville Pike and the other is the Viers Mill 
Road. Both of these roads are currently being enlarged and converted 
into dual highways. 
* * * * 
109. The first-run downtown theatres also enhances the value of 
a particular picture by aggressive and widespread exploitation and 
advertising of the picture. 
Respectfully submitted, 


Dwight, Royall, Harris, | 
Koegel & Caskey 
John F. Caskey /s/ By John F. Caskey 


W. R. Glendon 
J. T. Childs 


November 19, 1957 


ROCKVILLE DRIVE IN J.A. 46 


Map attached to defendant's 
trial memorandum. 
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Plaintiff's Exhibit No. 3 


ORBO THEATRE CORP. 
BALANCE SHEET 


AS AT OCTOBER 31, 1957 


(PREPARED FROM THE BOOKS OF ACCOUNTS WITHOUT AUDIT) 


ASSETS 


CASH 


In Bank (Overdraft) $ (1, 322. 57) 
On Hand for Deposit 1,514. 75 
PREPAID INSURANCE 
F D E 
Theatre Sign $ 3,427.12 
Furniture Zyl ivel 
Building Improvements 49, 281. 09 
Projection and Sound Equipment 34, 801. 07 
Air Conditioning Equipment 8, 189. 00 
$ 97,975. 49 
Less: Reserve for Depreciation 17,990.90 
DEFERRED FINANCE EXPENSE 


TOTAL ASSETS 
LIABILITIES AND CAPITAL 


LIABILITIES 
Accounts Payable - Trade Creditors 
Accrued Taxes - Payroll, Etc. 
Notes Payable 
Milton Schwartz $ 3,000.00 
Washington Refrigeration Co. 3, 966. 00 
Radio Corporation of America 22, 811. 52 
Berlo Vending Co. 5, 072.93 
Account Payable-Adams Properties, Inc. 
CAPITAL 
Capital Stock $ 10, 000. 00 
(Deficit) 
Balance January 1, 1957 $(19, 662.91) 
Add: 
(Loss) for the Period January 1, 1957 
to October 31, 1957 (13, 711. 64) (33, 374. 55) 


TOTAL LIABILITIES AND CAPITAL 


$ 192.18 
293. 92 


79,984.59 
' 1, 300. 41 


$81, 704. 10 


$ 3,988. 44 
218. 23 


34, 850. 45 
66, 021.53 


(23, 374. 55) 
$81, 104. 10 








Plaintiff's Exhibit No. 4 





Date 


AMERICAN UNIVERSITY MARKETING RESEARCH CLASS SURVEY OF 
MOVIE ATTENDANCE OF ROCKVILLE CITY RESIDENTS 


I. HOW OLD IN YEARS IS EACH MEMBER OF THE FAMILY 


_ Father's Age Ages of Boys ge Number 


Mother's age Ages of girls 
Other adults in household (specify) 
Il. WHERE DO MEMBERS OF THE FAMILY WORK 
~~ —~—~<~*~‘é‘;S” Sather “Mother Other Workers (please identify) 


Place Fe is 
(a) Rockville 


(b) Elsewhere in Montgomery 
County 


(c) Downtown Washington 
(d) Elsewhere 


(e) Does not work outside of home 


(f) Do not know 





Il. WHERE AND HOW OFTEN DO YOU GO TO THE MOVIES 


mare a Year (this past year 
Other Members of Family (please 


PLACE Father Mother identify) 


(a) Rockville 
Other Movies in 


(b) Montgomery Coun 
Washington Houses 
(c) that show New Movies 
Other 


SS 
(d) Washington houses 


(e) All others f 
(f) Do not know 





Comments: 











IV. IF YOU GO DOWNTOWN TO THE MOVIES, HOW OFTEN DO YOU GO 


(Note- list number of times for each person for the entire’ year) 
Children under 18 and ‘Other Adults 


DOES THE FATHER MOTHER Geer 18 


(a). Make a 
Special 


(b) Go when 
shopping 
(c) Go from 
work 


(d) Can't say 


V. WHERE DO YOU SHOP FOR MAJOR (CLOTHING) APPAREL 


PURCHASES 
Percent spent in each area : 
Place None 1-24% 25-49 0-99% 100% 


(a) Rockville 

(b) Silver Sprin | 

(c) Bethesda 

(d) Downtown 
Washi n 

(e) Other | 
Washington 

f) Elsewhere | 

VI. PLEASE CHECK BRACKET OF TOTAL INCOME FOR ALL MEM- 

BERS OF YOUR FAMILY IN THE PAST FULL YEAR 


LESS THAN $ 3, 000 
3, 000 - 3,999 
4,000 - 4, 999 
5, 000 - 5, 999 
6, 000 - 7, 499 
7, 500 - 9, 999 


10, 000 - 14, 999 


15, 000 - and over 


Interviewer 
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Plaintiff's Exhibit No.5 -- for identi- 
fication -- not Received in evidence. 


HOMER HOYT ASSOCIATES 


SURVEY OF MOVIE GOING PRACTICES OF ROCKVILLE 
RESIDENTS DURING THE YEAR ENDING OCTOBER 20, 1957 


This survey is based on 300 interviews conducted by 17 students 
of the Fall of 1957 daytime Marketing Research class at the American 
University, Mrs. Harry Kantor, Lecturer. 

The 300 households were found to contain 1, 219 persons, or 4.1 
persons per family. This is higher than earlier estimates for Mont- 
gomery County, but is consistent with both the national trend to larger 
families, and the fact that Rockville has almost trebled in size since 
1950, having grown from 6, 934 in 1950L/ to an estimated 19, 486 persons 
by 1958. The bulk of this growth has been contributed by the influx of 
young families in the extensive new developments, especially those 
flanking Viers Mill Road. 

The survey was addressed to determining the movie going practices 
of Rockville residents. It was found that residents attended the movies 
an average of 9.7 times a year. Only 14.0% of the residents had seen a 
first run movie during the year. (Table I). Of all movie attendances 
during the year, only 4.7% were to first run movies. (Table I). 30.4% 
of the working population of Rockville worked in Washington. (Table XI). 
On the occasions when Rockville residents did view first run movies, 
only 4.1% of the time was it from work. Most of the time, 87. 7% of the 
trips. were special trips, and only 7.3% were while shopping in town. 
(Table VII). This is not surprising, since Rockville residents do not 
appear to be oriented Washingtonward. Only 24. 7% of the households 
reported buying clothing in downtown Washington as compared with 
80% of the households that reported buying clothing in Rockville. (Table 
XI). Furthermore only 30.4% of the working population works in 


Washington. 


i/ Prospectus and Official Statement, City of Rockville, Md.,1957, 


pages B-3 and B-4. 
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It was found that 54.3% of the residents had not attended a first- 
run movie show during the year and 31.7% had attended no movie during 
the year. | 

Although 14. 0% of the residents had seen a first run movie, only 
4.7% of the movie attendances during the year were to first run movie 
shows. The largest proportion of movie going was to local Rockville 
houses, namely, 77.3% of the movie attendances. Another 14.4% were 
to other Montgomery County houses. The remaining 3.6% were to all 
other places, such as on trips, movies in Prince Georges County, in 
Virginia or in neighborhood movies in Washington. (Tables I and I). 

Movie going among Rockville residents is confined largely to 
attendance at local houses, as is borne out by the fact that of those 
residents who did not see a first run movie, 87.2% attended Rockville 
houses and saw 81. 2% of all their shows at these houses. (Tables II 
andIV). Furthermore, 71.9% of the residents who did see a first run 
movie during the year also saw at least one show at a local Rockville 
house. In fact 61.4% of the movie attendances of these latter residents 
were to Rockville houses, while only 23.8% of their moving going was to 
first run shows.( Tables V and VI). 

It was found that 87.7% of all attendances at first run shows were 
made as special trips to see the movie. Only r 3% of the first run at- 
tendances were made in the course of shopping trips, and only 4.1% 
were seen directly from work. (Table VII). 

This is not surprising in view of the structure and income of 
Rockville households. They are young, in modest circumstances and for 
both parents to go to a downtown show takes a great deal of preparation. 
Baby sitters, their cost and availability, the time it takes to get down- 
town, the cost of the trip, parking difficulties and the greater length of 
time away from home. Many respondents offered the advice that they 
would go to the movies more often if good choices were available nearer 
home. 


To shed light on the economic orientation of Rockville residents, 
places of employment and communities in which they purchase major 
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wearing apparel were looked into. It was found that 30.4% of the workers 
worked in Washington, 59.5% in Montgomery County, (27.7% in Rock- 
ville and 31.8% in the rest of Montgomery County), and 8.2% elsewhere. 
It was found further that 2.3% of the households had heads who were re- 
tired and no longer working. (Table XI). 

With respect to apparel purchasing practices, 80% of the house- 
holds bought at least some of their clothing in Rockville, while only 24. 7% 
bought at least some of their clothing in downtown Washington. (Table XI). 
Among households that bought some clothing downtown 55. 4% of these 
made less than one-half of their clothing purchases in downtown Washing- 
ton, with only 5.4% doing all of their buying downtown. This compares 
with 16. 7% of the households that bought in Rockville, who did all of 
their clothing buying in Rockville. (Table XIII). 

Further corroboration of the fact that Rockville households do 
most of their buying locally may be inferred from the income of the house- 
holds. The median income was found to be $5,854. The two largest in- 


come groups were each 21.3% of the households, one the $5, 000-$5, 999 
group and the other the $6, 000-$7, 499 group. (Table X). It was found 
that 21. 0% of the households reported doing some buying away from 


Montgomery County and Washington, usually by catalogue. 

The conjectured youth of the Rockville population is confirmed by 
the fact that 48.1% is less than 20 years old, - with 35.7% being under 
10 years old. 35.5% are between 20 and less than 40 years old, and only 
16. 4% are over 40 years of age. (Table VIII). The median age of the 
Rockville residents was found to be 25.9 years now as compared to 27.4 
years in 1950. 

This augurs well for the future of the local movie industry for the 
next 10 years, since the 10-19 year old group make 31. 6% of the movie 
attendances and the 5-9 year olds make another 21. 0% of the movie at- 
tendances. (Table VIII). If the movie going rate of the 30-39 year age 
group can be maintained by good movies, as the need for accompanying 
their growing children diminishes, the movie going rate of the general 
population should increase. 





es The Nature of the Sample , 

A random sample to represent the Rockville population was de- 
sired in order to obtain representative information as to the movie going 
practices of Rockville residents, and as to any other pertinent character- 
istics. It was decided to use an approximately 5% sample. 

The Rockville City Officials were most helpful. 2/ They made 
available the set of record books in which water meter readings are 
entered as well as the set of address plates for water users, For 
meter reading purposes the city is divided into 3 sections. These 3 
sections are divided into 21 books. Each book consists of a list of 
addresses making up an area a man can cover on foot. The.drawers 
containing the address plates are set up to correspond to the record 
book listings. Each drawer was assigned an Area Code Number. 

A randim starting number from 1 to 20 was taken for each drawer. 
Then using the determined starting number, every 20th address was 
pulled and recorded. The drawer for Section 3-Book 5 was omitted 
since this comprises the Airport area, which is exclusively industrial 
and commercial. In some few areas, namely the business section, when 
an address was drawn that could be recognized as a business, the next 
nearest residential address was drawn. 

These lists were then distributed to the 17 students. Each student 
was instructed to interview the residents of the households at the speci- 
fied addresses. If there was no answer, the student was to try the house 
immediately to the right - if no success or no house, he was to try the 
one at the left. When the questionnaire was filled in, the student was 
to proceed to the next address on his list. In this way the bias of too 
many or too few corner houses was obviated. 

If the address listed was commercial the interviewer was to deter- 
mine if the premises were also used for residential purposes. If it was, 
he was to interview the resident. If it was not, he was to proceed to the 


nearest residential dwelling and interview that respondent. — 


1/ I wish to thank especially Mr. William Vaughn, Engineer, Mr. 
Robert Plavnick, Planner and Mr. Milton Millon, Clerk to the 
Council, for their generous cooperation. 
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Where the address listed was an apartment house, the interviewer 
was instructed to determine the number of dwelling units and survey one 
in twenty, picking the first one at random and taking every twentieth 
thereafter. A highly skilled and conscientious student - a man working 
on a graduate level analysis of shopping centers - was assigned to area 
16 - the known apartment house area. 

This procedure yielded 294 usable questionnaires. It was de- 
cided to extend the coverage to include households using U.S. 240 
between Derwood and Rockville, as well as the houses off Great Falls 
Road that are outside the City corporate limits but within the Rockville 
election district. The student who covered section 16 covered these 
areas, which were designated section 21. He counted the houses and 
surveyed one out of each twenty. Six usable returns were received, 
comprising Glen Hills, Big Pines, Hunting Hill and Derwood. 

In all 300 usable questionnaires were compiled. These formed 
the basis for the findings reported above. 

In my judgment, the sample selected is truly random. I can see 
no bias with respect to the subject matter of the investigation that could 
have been introduced by sampling one in twenty water users of the City 
of Rockville. 


Anne Golden Kantor 

(Mrs. Anne Kantor) 

c/o Homer Hoyt Associates 
3636 16th St. n. w., 
Washington 10, D. C. 


SURVEY OF MOVIE GOING PRACTICES OF ROCKVILLE 
RESIDENTS DURING YEAR ENDING OCTOBER 20, 1957 * 
Table I 
Distribution of Residents and Average Annual Attendance According 
to Attendance at First Run Movie 


This survey is based on interviews of 300 randomly selected 
households in Rockville and environs and comprised 1, 219 
persons. 





Aver. Annual 
Attendance 
per Resident_ 


Residents 
Percent 


All Residents 100.0 9.7 


Residents who attended 
movies, but not to any 
first run movies 54.3 


Residents who attended 
at least one first run movie 14.0 


Residents who attended no 
movies during the year 31.7 
TABLE I-A 
Residents and Annual Attendances According to Attendance 
at First Run Movie 


Annual Movie 
_Attendances _ 


11, 826 


Residents 
All Movie Going Residents 833 


Residents who attended movies, 3 
but not to any First Run Movies 662 9,477 


Residents who attended at least 
one First Run Movie 171 2, 349 
TABLE I 
Distribution of Movie Attendances 
According to Movie Places Attended 


Location of Movie 

All 

Rockville 

Other Montgomery County 


Washington, that show First 
Run Movies 


All Other 


Attendance 
Per 1, 000 


Annual Attendances 


1, 000 
773 
144 


47 
36 
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TABLE I 
Distribution of Movie Attendances per 1, 000 Atten- 
dances by Residents Who Attended Movies but not any First 
Run Movies According to Location of Movies Attended 


Attendance 
Location of Movie Per 1, 000 
All Places attended by Residents 
who did not visit a First Run Movie 1, 000 
Rockville 812 
Other Montgomery County 145 
All Other 43 

TABLE IV 


Proportion of Residents Who Attended Movies At 
the Indicated Places* But At No Time Attended 
First Run Movies 


Movie Places Attended Percent 
Rockville 87.2 
Other Montgomery County 25.5 
All Other 8.6 


*¥” Tf all who attended a movie during the year, but never a first 
run movie, went to each of the places shown, all of the entries 
above would be 100%. 

TABLE V 
Distribution of Movie Attendances per 1, 000 Attendances By 
Residents Who Attended at Least One First Run Movie According 
to Movie Places Attended 


Attendance 
Location of Movie Per 1, 000 
All Places Attended by Residents 
who Attended at least One First 
Run Movie 1, 000 
Rockville 614 
Other Montgomery County 140 
Washington, that show First Run Movies 238 


All others 8 
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TABLE VI 
Proportion of Residents Who Attended At Least. 
One First Run Movie 
Who Also Attended Movies at the Indicated Places * 


Movie Places 
Attended Percent 


Washington houses which show 2 
First Run Movies . (100. 0) 


Rockville _ _, 71.9 
Other Montgomery County . ., 25.1 
All Others | ., 2.3 


+ If all of those who saw a first run movie also went to act of. 
the other places, all of the entries above would be 100%: 


TABLE vil 
Proportion of Movie Attendances at First Run Movies | 
According to Circumstance of Such Attendance and Distri- : oe 
bution of These Attendances per 1, 000 Movie Attendances of. | 


_ Movie Going Rockville Residents 


* First Run ‘AiieiGances per 
Per 1, 000° ‘1,000 Attendances by all 
Circumstance of Attendances At Movie Going.Residents at all 
First Run Movie Visit First Run Movie Movie Places 


All Circumstances 1,000  ° 47 


Made a special trip to Bee ig 
see First Run Movie * B77 tt me oe de 7 ae 


Saw First Run Movie ; 
While Shopping 73 


Saw First Run Movie 
From Work 41 


Unknown 9 
* Less than 1 per 1, 000. 
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TABLE I 
Distribution of Movie Attendances per 1, 000 Atten- 


dances by Residents Who Attended Movies but not any First 
Run Movies According to Location of Movies Attended 


Attendance 
Location of Movie Per 1,000 
All Places attended by Residents 
who did not visit a First Run Movie 1, 000 
Rockville 812 
Other Montgomery County 145 
All Other 43 

TABLE IV 


Proportion of Residents Who Attended Movies At 
the Indicated Places* But At No Time Attended 
First Run Movies 


Movie Places Attended Percent 
Rockville 87.2 
Other Montgomery County 25.5 
All Other 8.6 


¥ If all who attended a movie during the year, but never a first 


run movie, went to each of the places shown, all of the entries 
above would be 100%. 
TABLE V 
Distribution of Movie Attendances per 1, 000 Attendances By 
Residents Who Attended at Least One First Run Movie According 
to Movie Places Attended 


| Attendance 
Location of Movie Per 1, 000 
All Places Attended by Residents 
who Attended at least One First 
Run Movie 1, 000 
Rockville 614 
Other Montgomery County 140 
Washington, that show First Run Movies 238 


All others 8 
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TABLE VI 
Proportion of Residents Who Attended At Least. 
One First Run Movie 
Who Also Attended Movies at the Indicated Places * 


Movie Places 
Attended . Percent 


Washington houses which show 
First Run Movies ~ ai. (100. 0) 


Rockville = _ 119 

Other Montgomery County iC : 25.1 

All Others _ Z 2.3 7 

* If all of those who saw a 2 first run. ‘movie also went to seh ae. 
the ‘other places, all of the entries above would be 100%: “= 

TABLE VI! i 
Proportion of Movie Attendances at First Run Movies . 

According to Circumstance of Such Attendance and Distri- 7 ~ 7 

bution of These Attendances per 1, 000 Movie Attendances of. : ma 

Movie Going Rockvine. Residents 


| se om First Run ‘Attendances j per 
: Per1,000°  ~ ’ ~1,000 Attendances by all 
Circumstance of Attendances At Movie. Going Residents at all 
First Run Movie Visit First Run movie Movie Places 


All Circumstances 1, 000 ie 47 


Made a special trip to Fo ee ge eae al 
see First Run Movie .- 877 — - ec: 2 ey 4b 


Saw First Run Movie ot, 
While Shopping 3 Be 


Saw First Run Movie 
From Work 41 


Unknown 9 
* Less than 1 per 1, 000. 
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TABLE VII 
Distribution of Residents - Distribution of 
Movie Attendances of Residents and Average Annual 
Movie Attendances per Resident According to Age of 


Residents. Aver. Annual 
Residents Attendances Attendances 

Age in Years | (percent) (percent) per Resident 
All Ages 100.0 100.0 9.7 
Under 5 | 18.8 6.2 3.2 
5-9 16.9 21.0 12.0 
10 - 19 12.4 31.6 24.7 
20 - 29 11.4 16.7 14.2 
30 - 39 24.1 16.2 6.5 
40 - 49 8.6 4.7 5.4 
50 - 59 3.7 + | 8.2 
60 and over 4.1 5 Leck 
Median Age: 25.9 years 


The corresponding median for the 1950 Rockville population was found 
to be 27.4 years, based on the 1950 Census of Population, Volume IZ, 
Part 20, pages 20-47. 


TABLE IX 
Proportion of Residents Who 
Did Not Go to A Movie During The Year 
According to Age 


Non-Movie Goers Movie Goers 
Age in Years (percent) (percent) 
Under 5 70.3 29.7 
5 - 9 4 88.2 
10 - 19 8.6 91.4 
20 - 29 15.8 84.2 
30 - 39 20.1 79.9 
40 - 49 27.6 72.4 
50 - 59 40.0 60.0 
60 and over 78.0 22.0 
20 - 39 18.7 81.3 
40 - 59 31.3 68.7 
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TABLE X 
Distribution of Households According 
to Reported Annual Income of Household. 
Households * 


Income (percent) 


All 100.0 
Under $3, 000 3.5 
$3, 000 - $3,999 14.0 
$4,000 - $4,999 14.3 
$5, 000 - $5, 999 21.3 
$6,000 - $7, 499 21.3 
$7,500 - $9; 999 16.8 
$10, 000 - $14,999 6.3 
$15, 000 and over 2.5 
100% for this table are households that reported income. (These 
were 95.3% of all households in survey). 


TABLE XI 


Distribution of Head of Household * And 
Distribution of All Workers According to 
Place of Work or Employment Status 


Place of Head of Hshld. * All Workers 
Employment (percent) (percent) 
All Places 10€.0 100.0 


Rockville 22.3 27.7 
Other Montgomery County 29.7 31.8 
Washington 35.7 30.4 
Elsewhere 10.0 8.2. 
Retired 2.3 1.9 
* 300/368 or 81.5% of all workers were heads of households. 
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TABLE XI 
Proportion of Households *Which Reported Buying Clothing 
In Specified Communities 


Percent of 
Community Households 
Rockville 80.0 
Silver Spring 59.3 
Bethesda 15.3 
Downtown Washington 24.7 
Other Washington 8.3 
Elsewhere 21.0 


* If each household bought in each community all of the above 
entries would be 100%. 
TABLE XI 
Distribution of Households According to 
Percent Spent for Clothing In Specified 
Communities 
Percent of Households Buying in Community Who Spent 
Community Under 25% 25% - 49% 50% 99% 100% All Buyers 





Rockville 22.1 16.2 45.0 16.7 100. 0 
Silver Spring 19.1 27.5 48.3 9.1 100.0 
Bethesda 30.4 32.6 32.6 4.4 100.0 
Downtown re 
Washington 29.7 i | 39.2 5.4 100.0 
Other “ 
Washington 24.0 32.0 32.0 12.0 100.0 ‘a 


Elsewhere 38.9 13.9 38.9 8.3 100. 0 i 
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Plaintiff's Exhibit No. 6 

* * * : 

3. From granting any clearance between theatres not in substan- 
tial competition. | 

4. From granting or enforcing any clearance against theatres in 
substantial competition with the theatre receiving the licensee for ex- 
hibition in excess of what is reasonably necessary to protect the license 
in the run granted. Whenever any clearance provision is attacked as 
not legal under the provisions of this judgment, the burden shall be upon 
the distributor to sustain the legality thereof. | 


* * * 
Plaintiff's Exhibit No. 7 
* * * 


3. From granting any clearance between theatres not in substan- 
tial competition. ! 

4. From granting or enforcing any clearance against theatres in 
substantial competition with the theatre receiving the license for ex- 
hibition in excess of what is reasonably necessary to protect the licensee 
in the run granted. Whenever any clearance provision is attacked as not 
legal under the provisions of this decree, the burden shall be upon the 
distributor to sustain the legality thereof. 2 


* * * 
Plaintiff's Exhibit No. 8 
* * * 


3. From granting any clearance between theatres not in substan- 
tial competition. | 

4. From granting or enforcing any clearance against theatres in 
substantial competition with the theatre receiving the license for exhibition 
in excess of what is reasonably necessary to protect the licensee in the 


run granted. Whenever any clearance provision is attacked as not legal 
under the provisions of this decree, the burden shall be upon the distributor 
to sustain the legality thereof. 

* * * 
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Plaintiff's Exhibit No. 9 
* * * 


3. From granting any clearance between theatres not in substan- 
tial competition. 


4. From granting or enforcing any clearance against theatres in 


substantial competition with the theatre receiving the license for ex- 
hibition in excess of what is reasonably necessary to protect the li- 
censee in the run granted. Whenever any clearance provision is attacked 
as not legal under the provisions of this decree, the burden shall be 

upon the distributor to sustain the legality thereof. 


* * 


Plaintiff's Exhibit No. 10 

* * * 

3. From granting any clearance between theatres not in substan- 
tial competition. 

4. From granting or enforcing any clearance against theatres in 
substantial competition with the theatre receiving the license for exhibi- 
tion in excess of what is reasonably necessary to protect the licensee in 
the run granted. Whenever any clearance provision is attacked as not 
legal under the provisions of this judgment, the burden shall be upon the 


distributor to sustain the legality thereof. 
cd ae 
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[Received December 5, 1957] 
OPINION | 

Mr. Joseph G. Dooley and Mr. Joseph A. Lynott, both of 
Washington, D. C., for the plaintiff. | 

Mr. John F. Caskey, of New York, N. Y.; and Mr. William R. 
Glendon and Mr. Joseph Childs, both of Washington, D. C., for the de- 
fendants. | 

This is the trial of a private civil action for an injunction and 
triple damages based on an alleged violation of the antitrust laws. 
Since no jury was demanded, the trial was bythe Court alone. Accord- 
ingly, at the opening of the trial, the Court directed that the issue of 
liability be heard first and announced that if the plaintiff prevailed the 
trial would be resumed for the purpose of ascertaining the amount of 
damages, if any. The trial on the issue of liability having been conclu- 
ded, this opinion deals with that subject. 3 

This action is brought by the lessee and operator of a motion 
picture theater in Rockville, Maryland, against a number of motion 
picture producers and distributors. The plaintiff complains that it is 
the practice of the defendants to withhold the release of motion pictures 
to the plaintiff's theater until after the expiration of a waiting period of 
twenty-one days following the completion of their premiere showing in 
Washington, D. C. It is contended that this course is illegal as a vio- 
lation of the Sherman Act. The complaint prays for an injunction 
against the continuation of the alleged conspiracy and for triple damages. 

Section 3 of the Sherman Act, 15 U. S. C. 8 3, under which this 
action was brought, provides as follows: 

"Every contract, ... or conspiracy, in restraint of trade or 

commerce in... the District of Columbia, or in restraint of 

trade or commerce between. . . the District of Columbia and 

any State or States, ... is declared illegal." 

Section 4 of the Clayton Act, 15 U.S.C. 8 15, which permits a 
suit to be maintained by any person who has been injured by a violation 
of the Sherman Act, reads as follows: 
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"Any person who shall be injured in his business or pro- 
perty by reason of anything forbidden in the antitrust laws may 
sue therefor in any district court of the United States in the dis- 
trict in which the defendant resides or is found or has an agent, 
without respect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the cost of suit, 
including a reasonable attorney's fee." 

The following facts appear from the evidence. All of the defend- 
ants, with the exception of United Artists Corporation, are producers 
and distributors of motion picture films. The defendant, United Artists 
Corporation, is a distributor of pictures originated by various pro- 
ducers. Distributors are engaged in the business of renting motion pic- 
ture films for public showing on specified dates by exhibitors, who own 
or operate motion picture theaters. It would be manifestly impracticable, 
and even tend to create chaos, to throw the product on the market for 
contemporaneous use in all theaters in the country or even in the same 
vicinity. The general usage of distributors is, therefore, to begin the 
circulation of a new picture by first renting it to a large centrally situ- 
ated theater in several selected localities, and then after its showing is 
completed in that theater and after the lapse of a specified wating peri- 
od, to rent the film to smaller theaters in the same general area. The 
practice is not to show a picture simultaneously at two competing thea- 
ters. Frequently competing houses are accorded an opportunity to bid 
for an available picture, which is then awarded to the exhibitor submit- 
ting the most favorable proposal. 

In the District of Columbia the exhibition of a new motion pic- 
ture is commenced by renting it to one of the big theaters in a congested 
spot in the city of Washington. Most of these theaters are located on 
F Street in the downtown business district. Then after the "first run", 
as it is colloquially called in the industry, is finished, the picture is 
rented to exhibitors operating other theaters in the greater Metropolitan 
area, which includes nearby Maryland and Virginia as well as Washing- 
ton. 
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Ordinarily, a separate contract is drawn for the showing of each 
individual picture. Contracts with the so-called "first run" theaters 
commonly contain a negative covenant to the effect that the picture is 


not to be released for exhibition to any other theater until after the 
expiration of a specified wating period subsequent to the close of the 
first showing. In the jargon of the trade this waiting period is known 
as a "clearance". In Washington and surrounding areas in Maryland 
the clearance period generally adopted is three weeks after the end of 
the first showing. In Alexandria, Virginia, which is close to Washing- 
ton, on the south bank of the Potomac River, the period commonly used 
is fourteen days after the close of the first exhibition in Washington. 

It is contended by the defendants that such negative covenants are indis- 
pensable for the protection of the first exhibitors against undue inroads 
by competition. It is claimed that if a film were released to neighbor- 
hood theaters either simultaneously or immediately following its first 
showing, many potential customers, who would otherwise view the pic- 
ture at the first run theater, would wait until it reached their neighbor- 
hood houses. It is customary for theaters to publicize a picture at 
least a few days before its exhibition commences and unless there were 
an interval such as has been described above, neighborhood theaters 
would be advertising the picture while it was still being shown ata 
centrally located, large theater and thereby adversely affect the patron- 
age of the latter. By the same token, it is to the best interests of dis- 
tributors to cooperate with the first run houses in obtaining as large 

an attendance as possible at the first exhibition. The rental charged 
for a picture is ordinarily not a flat sum, except for old films, but a 
percentage of the gross receipts. The percentage exacted is generally 
higher on the first display than it is on the subsequent neighborhood ex- 
hibitions. Moreover, the theaters utilized for premiere showings 
usually have a greater seating capacity and charge higher admission 
prices than the others. Consequently, a large proportion of the income 
of distributors is derived from first run displays, and a relatively 
smaller percentage from later local exhibitions. These are legitimate 
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business considerations. 

Each of the defendants has a head office in New York, and also 
maintains a regional or branch office in Washington, to serve the Dis- 
trict of Columbia, Maryland, Virginia, and parts of West Virginia and 
Delaware. All contracts for the exhibition of films in this territory are 
negotiated through the Washington office and the films are shipped from 
there to the various theaters. Apparently the business is conducted in 
a highly centralized manner, because all contracts are approved or 
confirmed in New York, and all clearance periods are ratified by the 
head office. Unquestionably, therefore, the defendants are engaged 
in commerce in the District of Columbia, as well as in commerce 
between the District of Columbia and a State or States, and, therefore, 
their transactions are within the cognizance of the Sherman Act. 

It is desirable to visualize the relative geographic locations and 
distances of the places involved in this action. Rockville is a small 
town with a population of between twenty and twenty-five thousand and is 
the county seat of Montgomery County, Maryland. It is situated about 
fifteen miles north of F Street, Washington, D. C., and about nine 
miles north of the northern boundary line between the District of Co- 
lumbia and Maryland. The town of Bethesda is situated to the northwest 
of Washington, immediately adjoining the boundary between the District 
of Columbia and Maryland. Rockville lies seven miles in a general 
northerly direction from Bethesda. Immediately northeast of Washing- 
ton, and likewise adjacent to the northern boundary of the city is Silver 
Spring. Bethesda and Silver Spring each have two motion picture the- 
aters. North of Silver Spring and about on the same latitude as Rock- 
ville, lies the town of Wheaton, on the western outskirts of which is 
located the Viers Mill Theater. Alexandria, Virginia, lies southeast 
of Washington on the south bank of the Potomac, about seven or eight 
miles away. Several theaters are found in Alexandria, which is a city 
of considerable size. A twenty-one day clearance has been maintained 
between the first run theaters in Washington and all other theaters in 
the District of Columbia, as well as those in Bethesda, Silver Spring, 
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Wheaton and Rockville. A fourteen-day clearance has been applied to 
Alexandria. 7 

Prior to the time involved in this action, there had been estab- 
lished in Rockville a motion picture theater known as the Rockville 
Drive-In which, as its name indicates, is a theater catering to motor- 
ists. There was also a small deteriorated theater in Rockville, known 
as the Milo Theater. In the fall of 1955, the plaintiff purchased the 
Milo Theater, and renovated and remodeled it at considerable expense. 
New seats and new sound and projection apparatus were installed. Its 
name was changed to the Villa Theater. It opened for apenas under 
the new management on December 1, 1955. 

About a month previously to the opening of the Villa Theater, the 
plaintiff wrote similar letters to all of the defendants, requesting that 
pictures be furnished to the Villa on a fourteen-day clearance. It was 
contended that the new theater was entitled to clearance and "protec- 
tion" over the Drive-In Theater, since the latter operated only during 
nine months of the year, while the Villa planned to be open the year 
round, None of the letters gave any indication that an identical demand 
was being made on any one else. This request posed a problem for the 
distributors. The Drive-In Theater is commodious, has a considerable 
capacity, and was in successful operation. To have yielded to the de- 
mand, would have been to discriminate against the Drive-In Theater. 
Moreover, pressure on the part of theaters in Bethesda, Silver Spring 
and Wheaton for similar treatment and, therefore, a reduction of the 
twenty-one day clearance to a fourteen-day clearance could reasonably 
be anticipated in the event that the request of the Villa were granted. 

In turn, there was a possibility of repercussion from ee 
houses in Washington. 

Each of the defendants, with the exception of Warner Brothers, 
in the course of the ensuing two or three weeks replied to the plaintiff 
pointing out some of the above-mentioned considerations and declining 
the request. Each of these distributors, however, offered to institute 
a system of competitive bidding as between the Rockville Drive-In 
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Theater and the Villa Theater during the parts of the year when the 
Drive-In Theater was in operation, and to supply pictures to the Villa 
on a twenty-one day clearance during other periods. The defendant 
Warner Brothers replied by a note offering to discuss the matter orally 


with the plaintiff's representative at his convenience. A system of 
competitive bids on the basis of a twenty-one day clearance was actually 
initiated and put in operation as between the Villa and the Rockville 
Drive-In Theater on the part of all of the distributors except Universal. 
The latter had no dealings with the Villa. 

On February 25, 1956,--less than three months after the Villa 
Theater opened--, this suit was filed. The amended complaint alleges 
that by concerted action and agreement among themselves, the defend- 
ants restricted the release of motion pictures to the plaintiff for un- 
reasonable periods of time, and that this course of action constituted a 
conspiracy in restraint of trade. It is further averred that the plaintiff 
suffered a loss of substantial profits, which it otherwise would have 
gained except for the alleged unlawful conduct of the defendants. The 
amended complaint prays for an injunction against the continuance of 
the conspiracy, for judgment directing the defendants to rent motion 
pictures to the plaintiff simultaneously with the premiere exhibitions in 
Washington, and for damages in the sum of $660,000, representing 
actual damages in the sum of $220,000, trebled as provided in the Sher 
man Act. It will be observed that while the original demand prior to 
the institution of suit was for a release of pictures fourteen days after 
the termination of the first showing in Washington, the relief sought 
in the complaint comprises a judgment that would direct the defendants 
to furnish pictures to the plaintiff simultaneously with the first run 
houses in Washington. On March 28, 1956, the defendant Universal 
Film Exchanges, Inc., wrote a somewhat brusque letter to the plaintiff 
protesting against the filing of the suit and stating that Universal would 
not do business with the Villa. 

We must now revert to a further discussion of the replies re- 
ceived by the plaintiff to its original demand. At the trial the plaintiff 
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called as witnesses the Washington branch managers of all of the de- 
fendants. The defendants then called as witnesses those of their offi- 
cials at their home offices, who participated in the decision to reject 
the plaintiff's demand. Several of the defendants had consulted their 
house counsel before responding, and each of these house counsel was 
also called as a witness by them. All of these witnesses, whether called 
by the plaintiff or the defendants, testified in reply to appropriate ques- 
tions that they acted without consultations or communication, direct or 
indirect, with any of the co-defendants. They were subjected to a 
searching and skillful interrogation on the part of able counsel for the 
plaintiff, but their testimony was not weakened and their credibility 
was not impeached. Their testimony remained uncontradicted. There 
was no evidence, direct or circumstantial, oral or documentary, from 
which an inference of even remote cooperation among the defendants in 
this matter could be derived. 

The fact that parallel action was taken by alleged conspirators 
may under certain circumstances justify the Court in drawing the con- 
clusion that the parallel action was concerted action. Such an inference 
is permissible, but is not compelled. 2/ Whether to reach it in any 


1/ Theatre Enterprises v. Paramount Film Dist. Corp. (4C.A. 201 F. 
(2d) 306, » aif. U.S. , 041. | 


Robbinsdale Amusement Corp. v. Warner Bros. P. Dist. Corp. (D. 
inn. F. Supp. 134. : 


G. & P. Amusement Co. v. Regent Theater Co., 107 F. Supp. 453, aff. 


Windsor Theatre Co. v. Walbrook Amusement Co. (D. Md.) 94 F. Supp. 
a a a ee es | 


Fanchon & Marco v. Paramount Pictures, Inc., 100 F. Supp. 84, aff. 


C.A.) 215 F. (ad) iev. 


. (2d ‘ 
The case of Mil v. Loew's Inc., 94 F. Supp. 416, aff. (3 C.A.) 
192 F. (2d) 579, on which the plaintiff relies, is distinguishable. In that 
case the trial judge, after hearing all of the evidence, reached a conclu- 
sion as a matter of fact that there was concerted action. The Court of 
Appeals in affirming the judgment pointed out, however, that mere para- 
llel business practices of themselves are not necessarily sufficient evi- 
dence of concerted action (p. 583). Moreover, in that case the conspir- 
acy charged a refusal to treat Drive-In Theaters on the same basis as 
other theaters for purely arbitrary reasons. 
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particular case depends on the remainder of the evidence and the sur- 
rounding circumstances. Parallel action may indeed be concerted 
action, but it may also be due to the fact that the persons concerned 
arrived at the same simple solution of a common business problem. 
Here the problem was a comparatively simple one, and the solution 
reached was more or less obvious. If the various officers and employ- 
ees involved in the decision refrained from testifying on this point, 
the court might well draw an adverse inference. On the other hand, 
considering the fact that there was absolutely no evidence of the alleged 
conspiracy, beyond the taking of parallel action; that each of the par- 
ticipants denied any communication or consultation with any of the co- 
defendants; and that none of the witnesses was in any way impeached or 
gave any testimony that was inherently incredible, several of them be- 
ing members of the bar, the Court is not justified in finding that the 
actions were jointly planned or concerted. In fact, the Court cannot 
do so without also reaching the conclusion that some of these witnesses 
testified falsely. There is, however, no basis for ascribing such repre- 
hensible action to any of them. The Court, therefore, concludes that 
the plaintiff did not establish by a preponderance of the evidence that 
there had been a conspiracy on the part of the defendants to exercise 
an undue or illegal restraint against the operations of the Villa Theater. 

In its endeavors to sustain its claim, the plaintiff sought first 
to establish a conspiracy, that is an agreement or concerted action on 
the part of the defendants. Naturally, a conspiracy need not be proved 
by direct evidence, but may be shown by circumstantial evidence. As 
indicated above, however, this Court finds as a matter of fact thata 
conspiracy has not been proved. In addition it is necessary for the 
plaintiff to establish that the restraint of which it complains was unrea- 
sonable. The finding that there was no concerted action among the 
defendants does not necessarily dispose of the issues, because it is 
also essential to consider whether there was a conspiracy between the 
defendants and the first run exhibitors to impose an unreasonable re- 
straint as against neighborhood houses. 


| | 
As part of its proof to establish a conspiracy, the plaintiff of- 
- fered in evidence and relied on the findings of fact and conclusions of 
> law and a series of final decrees in the case of United States of Ameri- 
ca v. Paramount Pictures, Inc. 2/ pending in the Southern District of 


New York. In this connection the plaintiff invoked the provisions of 
4 Section 5 of the Clayton Act, 15 U. S. C. A. 8 16, the pertinent provi- 
sions of which read as follows: 
"A final judgment or decree rendered in any criminal 
a prosecution or in any suit or proceeding in equity brought by or 
+ on behalf of the United States under the antitrust laws to the 


effect that a defendant has violated said laws shall be prima 
facie evidence against such defendant in any suit or proceeding 
brought by any other party against such defendant under said 
laws as to all matters respecting which said judgment or decree 
would be an estoppel as between the parties thereto: Provided, 
7 This section shall not apply to consent judgments or decrees 

+ entered before any testimony has been taken." : 

The purpose of this enactment was to enable the plaintiff in a private 
antitrust suit to rely on a prior judgment in a criminal proceeding, or 
in a civil suit brought by the Government, as proof of a conspiracy. In 
that event, the plaintiff is merely required to show that the conspiracy 
afftected him and that he was injured by it. The object of this salutary 
legislation was not only to save the time of the courts, for proof of con- 
» Spiracy in antitrust cases is sometimes very lengthy, but also to assist 
injured parties by freeing them from the burden of proving a conspiracy, 
since the cost of such proof may be prohibitive, 2/ Such a decree, how- 
ever, is prima facie evidence only as to matters actually determined 
and does not extend to all issues that might have been adjudicated. . 


2/ 66 F. Supp. 523, modified 334 U. S. 131. 


| 3/ Emich Motors Co. v. General Motors Corp., 340 U. S, 558, 571. 
iy Partmar Corp. v. Paramount Pictures Theatres Corp., 347 U.S. 89, 
$0, 91, 102-1035 = = © ©}©~SCOtrr 


or Theatre Enterprises v. Paramount Film Dist. Corp., 346 U. S. 
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The defendants in the Paramount case, were producers and dis- 
tributors of motion pictures. The findings of fact, conclusions of law 
and a series of decrees adjudicated that the defendants had entered into 
a nationwide conspiracy in restraint of trade effectuated by fixing ad- 
mission fees of individual theaters, by a practice known as block book- 
ing, by pooling agreements, by so-called "formula deals", as well as 


by clearances. In other words, clearances were only one feature of the 


conspiracy. The Court found also, however, that in the distribution of 
motion pictures it was essential to lease them for exhibition on differ- 
ent dates. The decrees in the Paramount case were made in 1950. The 
alleged conspiracy, of which the plaintiff complains, to deprive him of 
pictures except after an unreasonable period of delay, is said to have 
originated in the fall of 1955. Consequently, it is not the same con- 
spiracy as that found to exist in the Paramount case. It should be em- 
phasized that under the above quoted statute the decree is prima facie 
evidence only of a conspiracy covering the same area and existing 
during the same time as that involved in the case on trial. 

Thus, it was held in Theatre Enterprises v. Paramount Film 
Dist. Corp., 346 U. S. 537, 541, which involved an alleged conspiracy 
to impose undue clearances on a theater located in Baltimore, Mary- 
land, that the decree in the Paramount case did not relate to that par- 
ticular conspiracy and that, therefore, the decree was not prima facie 
evidence in support of the plaintiff's case.— 

As indicated above, while the Court finds that no conspiracy has 
been established, it nevertheless must proceed to determine whether 
the clearance system of which the plaintiff complains constitutes a series 
of illegal restrictions. Weare, therefore, brought to a consideration of 
the basic principles of the law relating to restraints of trade and specifi- 
cally to the construction of the Sherman Act. 

The objective of the Sherman Act was, in large part, to enact 
into a statute the principles of the common law relating to restraints 


5/ See also Robbinsdale Amusement Corp. v. Warner Bros. P. Dist. 
Corp. (D. Minn.) 141 F. Supp. 134. 
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and monopolies; to render them applicable to transactions in interstate 
and foreign commerce and to implement them by effective remedies. 
The common law, however, did not ban all restraints of trade. It pro- 
scribed only unreasonable restraints. Consequently, the Sherman Act 
has been construed as being applicable only to unreasonable restraints 
of trade, even though the word "unreasonable" is not found in the sta- 
tute. In effect, the word "unreasonable" has been inserted by judicial 
construction. &/ 

Negative covenants, auxiliary to contracts of sale and employ- 
ment, were well known and were permitted at common law, provided 
they were partial in their nature and were reasonably limited in time 
and place. The test of their validity was whether the restraint was 
any greater than was necessary to afford fair protection to the party in 
whose favor they were made, and not so extensive as to interfere with 
the interests of the public. Such covenants could be included in a con- 
tract solely to protect one of the parties from the injury that he might 
suffer from unrestrained competition. The very purpose of the con- 
tract and the surrounding circumstances suggest the measureof pro- 
tection needed and furnish a standard by which the legality of the re- 
straint may be tested. This entire subject is elaborately discussed in 
the classic opinion of Taft, as Circuit Judge, in United States v. Addy- 
ston Pipe & Steel Co., 85 Fed. 271, 281, 282, affirmed, 175 U. S. 211. 

These basic principles are applicable to so-called clearances 
in the distribution of motion pictures. Clearances are nothing more 
than than a modern form of a negative covenant to refrain for a limited 
period and in a circumscribed territory from selling or leasing to any 
one else the same property as that sold or leased to the other party 
to the contract, in order to protect the latter against unrestricted com- 
petition. Consequently, clearances contained in contracts for the rental 


of motion picture films, i.e., negative covenants not to lease the same 


6/ Standard Oil Co. v. United States, 221 U.S. 1. 


United States v. American Tobacco Co., 221 U. S. 106. 
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picture to potential competitors until the lapse of a certain period after 
the termination of the prior showing, are valid if reasonably limited as 
to time and area. 

Thus, in the leading case of United States v. Paramount Pic- 
tures, 66 F. Supp. 323, modified, 334 U. S, 131, on which plaintiff 
relies and which has been discussed above, it was said (p. 341): 

"Such provisions are no more than safeguards against concur- 

rent or subsequent licenses in the same area until the exhibitor 

whose theatre is involved has had a chance to exhibit the pic- 
tures licensed without invasion by a subsequent exhibitor ata 
lower price. It seems nothing more than an adoption of the 
common law rule to restrict subsequent exhibitions for a rea- 
sonable time within a reasonable area." 
This view was approved by the Supreme Court in its opinion, which 
modified the decree as to some other features. Reasonable clearance 
or waiting periods in the distribution of motion pictures have been up- 


held in numerous banes! For example, in Theatre Enterprises v. 
Paramount Film Dist. Corp., supra, a twenty-one day waiting period in 
favor of downtown theaters in Baltimore, as against a neighborhood 
theater in a residential section of the city, was held valid. A similar 
clearance period used in Los Angeles, was upheld in Fanchon & Marco 


v. Paramount Pictures, Inc., supra. 
The case of Theatre Co. v. Columbia Pictures, 120 F. (2d) 


: eatre rept es v. Paramount Film Dist. Corp., 201 F. (2d) 
06, e se e e o e 


Dipson Theatres v. Buffalo Theatres (2 C.A.) 190 F. (2d) 951. 


G. & P. Amusement Co. v. ner Theater Co., 107 F. Supp. 453, 
> oe e e e e 


Windsor Theatre Co. v. Walbrook Amusement Co. (D. Md.) 94 F. Supp. 
Weg. <:s.°t. e e e s 


Fanchon & Marco v. Paramount Pictures, Inc., 
e e e da e 


Westway Theatre v. 20th Century Fox (D. Md.) 30 F. Supp. 830. 
Gary Theatre Co. v. Columbia Pictures (C.A. 7) 120 F. (2d) 891. 


100 F. Supp. 84, aff. 
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891, involved a practice of according the privilege of a first run to Loop 
Theaters in Chicago, followed by a three-week waiting period as to 
other theaters in that city, and then releasing the pictures to theaters in 
Gary, Indiana, only after the second series of exhibitions in Chicago 
were concluded. These restraints were held reasonable and valid as 
against theaters located in Gary. Numerous other examples of this 
kind might be adduced, but it seems an unnecessary a da of 
authorities to do so. 

It may be argued with some degree of cogency that a fourteen- 
day waiting period would be sufficient in the case at bar, because that 
is the limitation invoked as against theaters located in Alexandria, 
Virginia. The Court may not, however, substitute its own judgment 
for the business judgment of the parties. All that it may determine is 
whether the negative covenants actually used are beyond the bounds of 
reasonable restrictions. It may not decide whether a lesser restraint 
might possibly be sufficient. The Court may not undertake to dictate 
to the management of business concerns how to conduct and operate 
their enterprises, but is confined to deciding whether what they are 
actually doing transcends the law. 

The following apt remarks made on a similar point in Robbins- 
dale Amusement Corp. v. Warner Bros. P. Dist. Corp., 141 F. Supp. 
134, 141, are applicable to the instant case: : 

"The distribution and allocation of motion pictures to 
theaters will always present a difficult and delicate problem. 

Courts should be hesitant to disrupt an established system of 

runs and clearances in absence of convincing proof that its 

genesis is the result of conspiratorial connivance, and that it 
is unreasonable." 

Under the circumstances, the Court concludes that the re- 
straints imposed in the case at bar are valid, 

There is still another approach to the fundamental issues in 
this case. A person engaged in the manufacture or sale of goods, or 


in rendering services, is under no obligation to sell to everyone who 
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applies, or to serve everyone who desires to deal with him. The only 
exception relates to callings coupled with a public interest. Dealers 
and manufacturers may use their own judgment and discretion and 
select persons with whom they choose to do business as well as the 
time when they will enter into transactions with them. Thus, in United 
States v. Colgate and Co., 250 U. S. 300, it was stated that in the 
absence of any purpose to create or maintain a monopoly, the Sherman 
Act does not restrict the long-recognized right of a trader or manufac- 
turer engaged in an entirely private business, freely to exercise his 
own independent discretion as to parties with whom he will deal. A 
business concern may sell its product to one customer in preference 
to others, when acting without ulterior motives and free from compul- 
sion. No person is required to sell to all comers, unless he is engaged 
in a business coupled with a public interest! 

In Paramount Pictures Theatres Corp. v. Partmar Corp., 97 
F. Supp. 552, aff. (C.A. 9) 200 F. (2d) 561; affirmed 347 U.S. 89, it 
"was said (p. 559): 

"We are not of the opinion that any theatre has the right, 
as a matter of law, to demand from a motion picture producer 
the right of prior runs, any more than the seller of automobiles 
has the right to demand of the manufacturer an agency within 
a restricted territory. If the automobile manufacturer has the 
right to establish an exclusive agency within a restricted area 
for the sale of its product and to refuse to license any other 
agency within that restricted area, it would seem to the Court 
that the motion picture distributor should have the same right 
and privilege." 

The illustration suggested in this quotation is an apt analogy 
to the situation presented in the case at bar. No automobile dealer may 
come forward and demand that any particular manufacturer sell its 


8/7 G. & P. Amusement Co. v. Regent Theater Co., 107 F. Supp. 453, 
(CA. 6) 216 F. (2d) 745. 


aff. e e ¥ d 
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vehicles to him for resale at retail. The practice of automobile manu- 
facturers to designate specified distributors and agents, in some com- 
munities on an exclusive basis and in others in a limited number, and 
of refusing to sell to any other dealer, is well established and is sanc- 
tioned by law. : 

It follows hence that the defendants had a right to refuse to lease 
any pictures to the plaintiff at all. A fortiori they had a right to refuse 
to rent to the plaintiff except after the expiration of certain waiting 
periods. The only limitation on this general principle is that the de- 
fendants may not conspire among themselves not to deal with the plain- 
tiff. As previously indicated, the Court finds that no conspiracy has 
been established in this case. | 

Accordingly, the Court concludes that the plaintiff is not entitled 
to recover. Judgment will be rendered for the defendants dismissing 
the complaint on the merits. This opinion will constitute the findings 
of fact and conclusions of law, but counsel, if they so desire, may sub- 
mit additional proposed findings and conclusions. | | 


/s/ Alexander Holtzoff 
United States District Judge. - 


December 4, 1957. 


[Filed December 11, 1957] 
JUDGMENT ) 

This cause having come on for trial before the Court and the 
Court having rendered and filed on December 4, 1957, its Opinion which 
constitutes the findings of fact and conclusions of law, it is this 11 day 
of December, 1957 | 

ORDERED AND ADJUDGED that judgment be entered for the 
defendants dismissing the complaint on the merits and with poejuice, 


iy Packard Motor Car Co. v. Webster Motor Car Co., (c., A. D.C.) 
243 FL (2d) 418. 


Schwing Motor Co. v. Hudson Sales Corp., (C.A. 4) 239 F.: (2d) 176. 
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with costs to the defendants. 


/s/ Alexander Holtzoff 
United States District Judge 


No objection as to form 
/s/ Joseph A. Lynott, Jr. 
Attorney for Plaintiff 


EXCERPTS FROM TRANSCRIPTS OF PROCEEDINGS 


43 VICTOR J. ORSINGER, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DOOLEY: 

Q. Would you state your name, please? A. Victor J. Orsinger. 

Q. And your residence, Mr. Orsinger? A. 125 South Van 
Buren Street, Rockville, Maryland. 

Q. And your occupation? A. Iam a lawyer. 

Q. Practicing where? A. Practicing in the District of Colum- 
bia. 

Q. How long have you been practicing law, Mr. Orsinger? 

THE COURT: I don't think that makes any difference. 

a4 MR. DOOLEY. Well, itis helpful, I think. I will withdraw the 
question, Your Honor. 

BY MR, DOOLEY: 

Q. Mr. Orsinger, prior to the time that you engaged in the 
practice of law, what was the nature of your occupation? A. I was 
engaged in the motion picture business almost continuously since 1938, 
except for the period I was in service. 

Q. And when did you go in service and how long did you stay? 
A. In 1940, in the limited military emergency, and I was released in 
1941. And Iwas recalled in the spring of 1942 and was discharged 
again in 1945. 


Q. Allright, Mr. Orsinger. Going back to 1938, tell us some- 
thing about your experience in motion picture exhibition. 

THE COURT. I don't think we need all that background, Let us 
get to the issue to be tried. I don't care whether he had any experience, 
or none whatever. 

MR, DOOLEY. Well, without it we cannot aiwaeat the picture; 
and I will tell Your Honor just why. Mr. Orsinger had plenty of experi- 
ence in the operation of motion picture theaters here in Washington, and 
in doing so he dealt with these defendant distributors. : 

THE COURT. WhenI rule, Irule, Mr. Dooley. Iam not 

45 interested in their past dealings. | 

BY MR, DOOLEY: 

Q. Tell us something about the origin of the plaintiff, the 
Orbo Theatre Corporation. 

MR. CASKEY. That is objected to. 

THE COURT. Suppose you ask a definite, specific question. 

BY MR, DOOLEY: , 

Q. Mr. Orsinger, are you an officer of the Orbo Theatre Cor- 
poration, the plaintiff? A. Yes, sir, Iam the president. The corpora- 
tion was founded in 1955, and we opened the Villa Theater in Rockville, 
Maryland, December 1, 1955.. | 

MR. DOOLEY. If I do so, I would like to correct the wit- 
ness. I think his recollection is a little bit faulty. And if I may show 
him the certificate of incorporation of Orbo Theatre Corporation, I 
would like him to tell us when the corporation was organized. 

THE WITNESS. The corporation was organized and recorded 
as of March 31st, 1955. | 


MR, CASKEY. Y ur Honor, if that is going to be used for any 
purpose, I should like to have it in evidence. 

THE COURT. Oh, it doesn't make any difference. It is only 
used to refresh the witness’ recollection, sofar. Dates of that sort 
are among the things that I expect to be stipulated. 

46 BY MR, DOOLEY: 





47 


80 


Q. Mr. Orsinger, who first became interested with you in the 


organization of the plaintiff? A. Frank M. Boucher. 


Q. And whois Mr. Boucher? A. Mr. Boucher was an asso- 


ciate or friend of mine--no, associate at that time--and he had been in 
the motion picture business for about 30 years, andI knew it. And he 
and I saw an advertisement of a theater. 


Q. And where was the theater located? A. It was located in 


Rockville, Maryland. It was the Milo Theater, which at that time was 
under lease and operated by the Sidney Lust chain in Washington. 


THE COURT. Where in Rockville? 
THE WITNESS. At Commerce Lane and Perry Street, across 


from the courthouse--120 Commerce Lane--at the little triangle where 
the Confederate soldier stands, right at the corner of the county court- 


house. 


THE COURT. In other words, right in the center of Rockville? 
THE WITNESS. Yes, sir--what is called downtown Rockville. 
BY MR. DOOLEY: 

Q. Subsequent to the date on which you answered the advertise- 
ment in the newspaper, did you in the name of Orbo Theatre 


Corporation make a lease with the owner of the house for the theater? 
A. Yes, sir. We discovered that the-- 


MR, CASKEY. "Yes, sir." 

THE WITNESS. Objection? 

THE COURT. Go ahead. 

MR, CASKEY. He answered the question "Yes." 

THE COURT. Yes. 

BY MR. DOOLEY: 

Q. Mr. Orsinger, I show you a lease dated the 20th of Decem- 


ber, 1954, 


THE COURT. Don't let us go through the waste of time on for- 


mal proof. Just show the document to your adversary. 


MR. CASKEY. There is no objection to it. 
MR. DOOLEY. I offer it in evidence. 
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THE COURT. Very well. 


(The lease was marked and re- 
ceived in evidence as Plaintiff's 
Exhibit No. 1.) 


THE COURT. We try to avoid formal proof, and that is one 
reason for pretrial, as Isay. You may proceed, | 

BY MR, DOOLEY: 

Q. Mr. Orsinger, in entering into that lease which you made 
with Dr. Striner, which was made in anticipation of opening a theater 

48 in Rockville, did you give any consideration to the economic 
growth and development of Rockville? A. Yes, sir. | 

Q. And what factors were there which inclined you towards the 
venture? A. The tremendous growth in population, in industry, hous- 
ing, and the other factors that make a community grow and become 
more important. 

Q. And if you know, or if you have learned from sath things as 
newspaper sources, can you tell us anything about the population growth 
of the city of Rockville? 

THE COURT. That can be stipulated. Get those Maines and get 
them stipulated. 

MR. DOOLEY. All right, sir. 

THE COURT. And certainly the information one shone from 
newspapers is not the most reliable. 

MR. DOOLEY. Iam simply talking of his state of mind. 

THE COURT. The Court does not invite responses to its com- 
ments, 

BY MR, DOOLEY: 

Q. Mr. Orsinger, did Mr. Boucher remain associated with you 
in the venture? A. No, sir. 

Q. And about when did he withdraw? A. In the fall of 1955, 

49 before the theater opened. 

Q. And he has not reassociated himself in the venture since? 
Is that right? A. No, sir. : 

Q. Now, when did you first visit the theater? I will withdraw 
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that. 

First of all, what is the name of the plaintiff's theater in Rock- 
ville? A. The Villa Theater. 

Q. What was the name of it before you opened? A. The Milo 
Theater--M-i-1-o. 

Q. Now prior to the time that any work was begun on the reno- 
vation of the Milo into the Villa, did you pay a visit to the theater? 

A. Yes, sir--several visits. 

Q. Did you inspect the building? A. Yes, sir, and I found it 
in generally disreputable condition. 

Q. Now specifically what did you find in the building in the way 
of equipment? A. The projection and sound equipment, according to 
my estimate, was at least 20 years old, and the heating equipment was 
about 20 to 25 per cent unusable or broken, damaged. The interior 
accouterments were very poor. The toilets or rest rooms were broken 
or in very bad condition. The fire protection for the building was ex- 

50 tremely substandard. And the general impression was that it 
was a public place of the lowest character. 

aK * a * 

72 Q. Mr. Orsinger, at the close of yesterday's session we had 
reached the point where you had paid a visit to the theatre and you told 
us what you found. We have since agreed that you found the theatre in “ 
very disreputable condition, that is, physically speaking, and I believe 
you told us you made a decision to renovate the theatre. Please tell 
us what you did. A. I retained an architect, Fon Montgomery, of 
Silver Spring, Maryland, and consulted with him. He drew plans of 

73 the building and made suggestions for its improvement. After 
his plans had been completed I selected a contractor to start the work. “4 

Q. In general terms, and without going into any details because 
Mr. Montgomery will be here, will you tell us just what was done to 
rehabilitate or reconstitute this theatre? What was the general nature 
of the work that was done. A. In simple terms the shell of the theatre 
was all that was left after we had removed all the seats, interior 
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decorations and equipment and trappings and other apparatus of the 


theatre. 

According to Mr. Montgomery's design we had to relocate cer- 
tain partitions, install new rest rooms, and then lay the groundwork by 
electrical, plumbing and other specialties to install the new equipment 
in the entire place. 7 

At the time that we commenced the work a new building code 
came into effect in Montgomery County, Maryland, so that we were 
also required to bring the theatre up to high national standards for 
theatre construction and equipment. . 

The specifically new items, the most strikingly new items 
would be a completely new box office; a new marquee; a new lobby; new 
restroom; new stairways to the balcony; new fixtures, equipment and 
furnishings; new air conditioning system; a new heating plant, and the 
necessary things that would go with that much work. 

Q. Did you keep the projection and sound equipment that was 
there, or did you replace it? A. No, sir. We kept no motion picture 
equipment that had been there. We replaced everything in the way of 
projection and sound equipment--sets, screens, curtains and all that. 

Q. I have in my hand a folder which contains a number of photo- 
graphs of both the exterior and interior of the Villa Theater. Would 
you examine these and tell us first whether they were taken at or about 
the time the renovation was completed, and, secondly, are they-- 

THE COURT: Ask one question at a time. . 

THE WITNESS: Yes, sir. They were taken about the time the 
theater was completed. 

BY MR. DOOLEY: 

Q. The second question is, are, are they an accurate repre- 
sentation of the exterior and interior of the theater? A. Yes, sir, they 
are an accurate representation. | 

THE COURT: Please answer yes. 

THE WITNESS: Yes. At the time it was finished. 

MR. DOOLEY: I offer these photographs in evidence. 
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MR. CASKEY: No objection. 
MR, DOOLEY: They are all clipped together. 
THE COURT: Let them be marked as one exhibit. 


(The photographs were marked 
Plaintiff's Exhibit No. 2 and re- 
ceived in evidence. ) 


THE COURT: You may proceed. 

BY MR. DOOLEY: 

Q. Mr. Orsinger, yesterday you mentioned that Mr. Boucher 
was originally associated with you in this venture and he withdrew. 

During the period of alteration and rehabilitation of the theater, 
did any other individual become financially interested in it? A. Yes, 
sir; a man named Edmund A. Linder. After Boucher was through he 
recommended Linder to become interested in the operation. 

Q. Was there any particular reason why Mr. Boucher with- 
drew? 

MR. CASKEY: I object. 

THE COURT: Is that material? Let us not consume time on 
immaterial matters. 

BY MR. DOOLEY: 

Q. Is Mr. Linder still financially interested in Orbo? A. No, 
sir. 

Q. When did he become inactive? A. In the summer of 1956. 

Q. What functions did Mr. Linder perform during the period 
of his association with the theater? A. He was manager of the theater. 

Q. And what was his background in the theater? I will limit 
that-- 

THE COURT: I don't think that is material. After all, there is 
a very narrow issue here as to whether there was a conspiracy in vio- 
lation of the Sherman Act. 

BY MR. DOOLEY: 

Q. First of all, let me ask you if on or about the 21st of Octo- 
ber 1955 you made certain requests of the distributors, who are the 
defendants in this action, for a particular run at the Villa Theater. 


85 

A. Yes, sir. 

Q. What request was made? 

THE COURT: Isn't that in the stipulation? 

MR, DOOLEY: Yes. 

THE COURT: The purpose of the stipulation is to save time. 

MR, DOOLEY: And the answers to the letter are in the stipu- 
lation. | 

THE COURT: The Court is going to read all of that. Then, of 
course, when it comes to oral argument you will have an opportunity to 

77 call the Court's attention to those. | 

BY MR. DOOLEY: 3 

Q. When did the theater open? A. December 1, 1955, 

Q. Prior to that time did you publicize the opening of the thea- 
ter? A. Yes, sir. | 

Q. To what extent? A. Over the radio; in the newspapers-- 

THE COURT: That is also stipulated, that there was adver- 
tising. 


MR. DOOLEY: Advertising of the theater after it opened. Iam 
talking about advance publicity. : 

THE COURT: Very well. 

THE WITNESS: Yes. We took a large advertisement in the 


Montgomery County Sentinel. 

BY MR, DOOLEY: 

Q. Any roadside advertising? A. Yes, sir. We took a double 
24-sheet-size roadside sign on the Rockville Pike, about a mile anda 
half before you get into Rockville, advertising the opening. 

That sign was placed up about two months before the opening. 

Q. And on the occasion of the opening of the theater on the ist 
of December, 1955, was there any ceremony which attended its open- 
ing? A. Yes, sir. The town made quite a big fuss about the opening. 
The mayor was present at the opening and cut the ribbon. The county 
officials were present. They apparently were very pleased at this-- 

MR, CASKEY: I object to that. I move to strike the latter part. 
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This witness is a lawyer and he is testifying that someone was appar- 
ently pleased. 
THE COURT: It doesn't make any difference. 
BY MR, DOOLEY: 
Q. Now, tell us something about the operating policy of the 


theater when it first opened. 

THE COURT: I think your question ought to be a little more 
definite and specific. 

MR, DOOLEY: Very well. 

BY MR, DOOLEY: 

Q. At the time you opened the theater, Mr. Orsinger, what sort 
of performances did you start in with? A. We opened on what is simply 
called a metropolitan policy--matinee and evening. 

THE COURT: I didn't hear you. 

THE WITNESS: We opened the theater on what is simply called 
a metropolitan policy--matinees daily, every day, evening performan- 
ces every day, at prices of admission which were above the level at 
that time, to my knowledge, being charged by the so-called subsequent 
run theaters. 

BY MR. DOOLEY: 

Q. What can you tell us about the comparison between your ad- 
mission prices and the admission prices in the downtown houses, first- 
run houses? A. On December 1, 1955, our prices were within 10 per 
cent, to the best of my knowledge, of the prevailing downtown first-run 
prices. 

THE COURT: You mean 10 per cent less? 

THE WITNESS: 10 per cent less, Your Honor. The prevailing 
price, to the best of my knowledge, at that time was about 85 cents 
adult evening admission, and we were getting 75 cents when we opened. 

THE COURT: Would you say that is a higher range of prices 
than other local theaters? 

THE WITNESS: Yes, sir. On that date predominantly most of 
the subsequent-run theaters were getting 50 cents and a fewer of the 
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finer houses were getting 60 cents. 
' 80 BY MR. DOOLEY: | 
> Q. Approximately four months after you opened the theater 
> matinees and evenings, was there a change in your policy? A. Yes, 


sir. We lowered our prices of admission and cut out matinees, if Iam 
correct about my date. | 
Q. The date on which the changes were made have been stipu-: 
lated. | 
la Did you continue to show matinees on weekends? A. Yes, sir. 
As is the custom in subsequent-run theaters, we showed matinees on 
Saturday afternoon and Sunday afternoon and on certain selected holi- 
days. : 
Q. It was about the same time that you changed your operating 
policy that the drive-in theater in Rockville opened; is that right? 
A. Approximately the same time. 
Q. From that point on--I will withdraw that. | 
In the first four months of your operation, what was the avail- 
ability of the Villa Theater? A. What is generally known as 21 days. 
Q. Would you tell us what happened after the drive-in opened? 
THE COURT: 21 days' availability for the res theater? 
81 MR, DOOLEY: For the plaintiff's theater. 
THE WITNESS: After the drive-in opened, we were generally 
required to bid against the Rockville Drive-In Theater for a product. 
If we lost the bid we did not play the picture until some time later than 
21 days. 
BY MR. DOOLEY: 
Q. Now, Mr. Orsinger, would you please be good enough to 
describe for us the manner in which you obtained a product on the 21- 
day availability during the first four months of operation? Did you bid 
or did you negotiate? A. During the first four months’ operation it 
was by negotiation through the booking agent that we used. | 
Q. In other words, during those first four months the pictures 
were just generally available to you 21 days after they closed downtown? 
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A. I think that is accurate. 

Q. And you would pay what price or what film rental for the 
picture during those first four months? A. Generally about what the 
distributors would have charged-- 

MR. CASKEY: That is not responsive. 

MR. DOOLEY: I will agree to that. 

82 MR, CASKEY: There are written records showing what he paid 
and a generalization is not responsive. 

THE COURT: I think this is admissible. It is competent for a 
person to testify what he paid. 

MR, CASKEY: Yes. If he testifies to $14.65, it is perfectly 
competent. 

THE COURT: Gentlemen, I have a practice of not permitting 
arguments over admissibility of evidence unless it is a crucial point. 

If there is an objection, I will rule on it. 

MR, CASKEY: My motion is to strike his answer as not respon- 
sive. 

THE COURT: Motion denied. You may proceed. 

THE WITNESS: On pictures that we played during the first four 
months of operation on 21-day availability we were in almost every in- 
stance required to pay a percentage of the gross receipts as film rental. 


That percentage would vary, according to negotiation, from 30 per cent 


to 50 per cent. 

BY MR. DOOLEY: 

Q. And after the Rockville Drive-In Theater opened, what 
pictures--I will withdraw that. 

THE COURT: May I interrupt with a question? 

MR. DOOLEY: Yes, Your Honor. 

THE COURT: Iam not quite sure that I accurately understand 
what is meant by 21-day availability. Does it mean 21 days after the 
picture opens downtown or 21 days after it closes downtown? 

MR, DOOLEY: After it closes downtown. 

THE COURT: Very well. 
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BY MR. DOOLEY: 

Q. From the time that the Rockville Drive-In Theater opened 
in the spring of 1956, what pictures were made available to you? 

A. The film companies offered certain pictures to us on a bid-- 

MR, CASKEY: If Your Honor please, I hate to interrupt but this 
is a conspiracy case. And it seems to me we are entitled to have him 
specify what company did what, and not "film companies”. 

THE COURT: Iam not going to hear any argument. If there is 
any legal objection I will be glad to have you state it and I will rule on 
it. . | 

MR, CASKEY: My motion is to strike his answer, which he 
began by saying "The film companies--". 3 

THE COURT: What is the legal objection? 

84 MR. CASKEY: My point is, we are entitled to have it company 
by company. , 

THE COURT: Unless the evidence is inadmissible I must over- 
rule your objection. If you want more information you can bring it out 
on cross-examination. I don't see anything either irrelevant or incom- 
petent about it. 

You may proceed, 

THE COURT: Suppose you read the question. 

(Question read. ) 

THE WITNESS: On a bid basis with the Rockville Drive-In, in 
those instances where we lost the bid, which was usually the case, the 
film companies offered us another product to play in the theater, con- 
sisting of older pictures that were substantially beyond the 21-day 
availability. 

BY MR, DOOLEY: | 

Q. Against what theater did you bid, or were you required to 
bid? A. Against the Rockville Drive-In Theater at Rockville, Mary- 
land, ) 

Q. Did any of these defendants ever tell you that you would have 
to bid for a product on a 21-day availability against the Viers Mill 


90 
Theater? A. No, sir. 

85 Q. Mr. Orsinger, are you in a position to tell us whether or 
not run is important to a theater? 

THE COURT: I didn't get your question. 

BY MR, DOOLEY: 

Q. --run, availability is important to a theater, to its success? 
A. I think it is important and that seems to be the general opinion 
among exhibitors. 

Q. Could you tell us why you think it is important? A. Itis 
the general belief among people who operate-- 

THE COURT: You are asked to state your own opinion. It is 
not appropriate for you to state what other people think. 

THE WITNESS: In my opinion, based on my experience in 
operating motion picture theaters, the theater that plays the picture 
first gets the largest public, the largest amount of business. 

BY MR, DOOLEY: 

Q. What, particularly, do you mean when you say that the thea- 
ter that gets the picture first does the larger business? Are you talking 
in terms of things such as staying power or something like that? 

86 4A. I mean a composite of those things. A theater that is able 
to play a picture for the first time in a community generally has the 
best chance of getting the most patronage from the public and play the 
picture the longest. 

THE COURT: He has said that. 

MR. DOOLEY: I have no further questions. 

Justa moment, please. Iam through with my direct. 

CROSS EXAMINATION 

BY MR, CASKEY: 

Q. Mr. Orsinger, who bought the pictures for the Villa Thea- 
ter? A. The employees of the Harley-Davidson Booking Service, that 
operates under the name of Independent Theater Service. 

Q. Would you describe to His Honor the function of a booking 
service? A. Yes, sir. Mr. Harley Davidson, that runs this business, 
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engages in representing a number of theaters in negotiating with the 
film companies for the selection and booking of feature films to be 
played in the theaters that Davidson represents. 

Q. And the contacts between the plaintiff corporation and the 

film companies were made by Mr. Davidson and his eraployees; 
is that correct? A. Not exclusively. 

Q. Mr. Davidson's office did all the buying? A. They made all 
of the contacts; yes, sir. 

Q. It is a fact, is it not, that during the entire period for which 
you are suing Mr. Davidson had never been in the Villa Theater? A. I 
don't know that, sir. | 

Q. You heard him so testify, did you not? A. I don't recall, 
It may be so if it is in the stipulation. I don't recall. | 

Q. In addition to "buying films," you have used the expression 
"booking". Would you explain to His Honor what is meant by booking? 
A. As used here it generally means the actual assignment of a given 
picture to a certain date to be played, whereas buying would be arrang- 
ing for the terms under which you would play the picture at an un- 
specified date. | 

THE COURT: When you say "buy" you really mean rent, do you 
not? : 

THE WITNESS: Yes, sir. 

THE COURT: You don't actually buy the film? 

THE WITNESS: We are able to show the pictures under a li- 
cense from the distributors. 

THE COURT: It isn't a purchase; it is rental? 

THE WITNESS: It is an inaccurate term used in the trade. 

BY MR. CASKEY: . 

Q. Who was the booker who served the Villa Theater? A. The 
specific man who did most of the negotiating in Davidson's office was. 
named Curt Hildebrand. 

Q. And it is a fact, is it not, that during the et for which 
you are bringing suit, that Mr. Hildebrand never went into the Villa 
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Theater? A. I don't know that, sir. 
Q. You weren't present when his deposition was taken? A. I 
don't recall. 


Q. You mean you don't recall whether you were present when 


the deposition was taken or you don't recall that he so testified? 
A. I don't recall that he so testified. 

Q. Now, the sign which you erected on the road prior to the 
opening of the theater was in what direction from Rockville? A. It was 

89 on the southern approach to Rockville. 

Q. On the southern approach? A. To Rockville. 

Q. And how far was the sign from the Rockville Drive-In? 

A. I would estimate about two to two and one-half miles. 

THE COURT: Just exactly where is the Rockville Drive-In 
Theater? 

THE WITNESS: The Rockville Drive-In Theater is located in 
a northeasterly direction from the city on the edge of the new cutoff 
that by-passes Rockville, where it joins the old Route 240. 

THE COURT: In other words, going from Washington you would 
have to drive through Rockville first before you reached the drive-in 
theater; is that correct? 

THE WITNESS: No, sir. You wouldn't have to. You can come 
to the intersection where the St. Marys Church is; the first traffic 
light; and then there is a by-pass road that by-passes the downtown 
section road. 

THE COURT: If you are not by-passing the downtown section 
you have to go through Rockville first? 

THE WITNESS: Yes, sir. 

BY MR. CASKEY: 

30 Q. I show you this document, which purports to be a street 
map of Rockville, Montgomery County, and ask you if the location of 
the Villa Theater and of the Rockville Theater are not correctly indi- 
cated thereon. A. They are accurately indicated thereon. 

Q. Asa matter of fact, that is in your handwriting, isn't it? 
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A. Yes, sir. 
MR, CASKEY: I confess I do not know the practice. Can I offer 
this now? : 
THE COURT: Yes, you may. I allow the defendant to offer ex- 
hibits during the cross-examination of plaintiff's witnesses. © 
MR, CASKEY: I offer this as Defendants' Exhibit No. 1. 


(The map referred to was marked 
Defendants' Exhibit No. 1 for iden- 
tification and received in evidence. ) 


BY MR. CASKEY: : 

Q. Approximately how many cars does the Rockville Drive-In 
accommodate? A. I believe it accommodates about 850 cars. 

Q. In terms of potential attendance, what does that mean? 

A. Approximately 1700 people. | 

Q. That is an average of about twotoacar? A. Yes, sir. 

Q. So that the potential capacity of the drive-in is about 3 times 
that of the Villa Theater? A. Somewhat less; but approximately 3 
times. ; 

Q. How far from the theater at Wheaton or Viers Mills was the 
sign which you erected in the fall of 1955? | 

THE COURT: As I understand it, that sign was south of Rock- 
ville on the Rockville Pike. . 

THE WITNESS: Yes, sir. 

BY MR. CASKEY: 

Q. It wasn't in that director at all? A. No, sir. 

Q. During any period of operation have you used poster cards 
to advertise the coming events at the theater? A. Yes, sir; for sev- 
eral periods. | 

Q. Will you explain to His Honor, although I am sure it is un- 
necessary, what a poster cardis? A. It is a card that is generally 
used to be placed in commercial establishments in their windows-- 

THE COURT: I think the Court understands what a poster card 
is. It is a dictionary word. | 

BY MR. CASKEY: 





94 

Q. The general custom is to try to get merchants to display 
your poster card in return for some passes? A. Yes, sir. 

Q. How far an area did you distribute these poster cards? A. I 
didn't distribute them personally but our ushers generally would take 
them out to an area that we told them should include almost as far as 
Gaithersburg, four miles to the north, and in the general area of Rock- 
ville, the gateway to Rockville Shopping Center. 

Q. You also used an expression, "one sheet”. Will you tell the 
Court what that means? A. That is a poster 30 inches by 40 inches, 
which is either used in theater lobbies to advertise coming pictures or 
it can be in some cases placed on public walls or in other places where 
you get permission. 

Q. And sometimes even if you don't get permission? A. Occa- 
sionally, sir. 

Q. And it is about the size of one of these marble squares, 
isn't it? A. Yes, sir. 

Q. Where did you have the one sheet posted? A. I can not tes- 
tify on that with particularity. 

Of my own knowledge I have seen the boys post them in the drug- 

stores in Rockville itself. 

Q. And outside of Rockville? A. Not to my knowledge. 

Q. ‘You have never seen any outside of Rockville? A. No, sir; 
but it is possible. The boys go out and try to put them wherever they 
can. 


Q. Now, the Washington morning paper has a directory of the- 


ater attractions, does itnot? A. Yes, sir. 

Q. Is that some special name? I show you this theater sheet 
from the Washington Post of Friday, November 15, 1957, and ask you 
if theater advertisements in that general style have been contained in 
the morning paper ever since you have been open? A. Yes, sir, that 
is correct. 

Q. And it purports to list the current attraction at each of the 
neighborhood theaters? A. Yes, sir; of those that advertise. 
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Q. And you do advertise? A. Yes, sir. 


Q. And your advertisement is in the right-hand corner about two 


inches from the bottom? A. Yes, sir. 
94 MR. CASKEY: I offer this as Defendants’ Exhibit No. 2. 
THE COURT: Received. | 


(Defendants' Exhibit No. 2 was marked for identifi- 
cation and received in evidence. ) 


BY MR. CASKEY: 

Q. Now, is it fair to say, Mr. Orsinger, that an ad of that general 
type has appeared in the morning paper for the last two years for the 
Villa Theater? A. Yes, sir. : 

Q. Is there also an afternoon calendar of theaters published in the 
Post? : 

THE COURT: Not in the Post? 

MR. CASKEY: I mean in the Star. 

THE WITNESS: Yes, sir. 

BY MR. CASKEY: | 

Q. I show you what purports to be a tear sheet from the Evening 
Star of Friday, October 4, 1957, and ask you if that contains an advertise- 
ment of the Villa Theater. A. Yes, sir. | 

THE COURT: I don't think you need to go into that. Just offer it 
in evidence. [If it is an ad, it speaks for itself. , 

95 MR. CASKEY: I offer it. 


THE COURT: Received. 
(The ad was marked Defendants’ Exhibit No. 
3 for identification and received in evidcnce.) 


MR. CASKEY: I am going to offer my next exhibit, the Sunday paper, 
Washington Post and Times Herald, which also contains an advertisement 
of the Villa Theater. 


THE COURT: It may be admitted. 

(The paper referred to was marked Defen- 
dants' Exhibit No. 4 for identification and 
received in evidence. ) 

BY MR. CASKEY: 


Q. Mr. Orsinger, during these two years you have continuously ad- 
vertised in the morning, afternoon and Sunday Washington papers t 


A. All except one; yes, sir. ) 
Q. What is the Montgomery County paper? <A. One of the oldest 
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Montgomery, State of Maryland. 

Q. And it is known as a giveaway? A. No, sir. No, sir. That 
paper is a weekly paper; five cents per issue. 

96 Q. You advertise in that? A. Yes, sir. 

Q. Where does that circulate? A. Principally in Montgomery 
County. 

Q. Andin Prince Georges County? A. I doubt it, because most 
of it is local news. 

Q. But it circulates all over Montgomery County? A. To the 
best of my knowledge, yes, sir. 

Q. And has for many, many years? A. In excess of 75; yes, 
sir. 

Q. In addition to that, there is a merchants’ giveaway, is there 
not? A. Yes, sir; called the Rockville Shopper. 

Q. How often does that appear? A. Once a week. 

Q. Where is that circulated? A. Until recently it was circu- 
lated just in Rockville. It has now been combined with the Bethesda 
Shopper and circulated mostly in Montgomery County up to Rockville. 

Q. So that has a coverage of Montgomery County? A. Yes, sir. 

Q. And you advertise init? A. Yes, sir. 

Q. As well as in the regular weekly 5-cent paper? A. Yes, sir. 

Q. You also have engaged in radio advertising? A. Yes, sir. 

Q. Over what station? A. Radio Station WINX, located in 
Rockville, Maryland. 

Q. That is where the sending apparatus is? A. No, sir. The 
transmitters are somewhere else, The offices and studios are in Rock- 
ville. 

Q. What coverage does that station have? A. They claim the 
general metropolitan Washington area, including the upper county. 

Q. How frequently have you used that radio station? A. We 


generally have some time on that station every month. 


Q. What is a spot announcement? A. A spot announcement is 
of about one-half minute in duration and advertises the particular 
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commercial sponsor who buys it. 

Q. What else have you done to advertise the Villa Theater? 

A. We have from time to time prepared and published programs which 
are distributed to the patrons and are distributed in other public places. 

Q. Weekly or bi-weekly programs? A. We had them on a 

weekly basis. : 

Q. How many would you print? A. Generally about 5, 000 a 
week, to the best of my recollection. 

Q. And how did you distribute them? A. As the patrons left 
the theater we would hand them one, and we would also contact friendly 
merchants to see if they would take some and leave them at their place 
of business and be picked up by their patrons. 

Q. You are familiar with the theaters in Bethesda, saa eal 
A. Yes, sir. 

Q. How many theaters are there? A. Two. 

Q. Will you name them and their operators? A. The Hiser 


Theater is operated by a man named Henry Hiser. It is an independent 


theater. 

The other Bethesda theater is the Sidney Lust-Bethesda, which 
is operated by the Lust Theater Circuit. . 

Q. Approximately how far by automobile is it from the Villa 
Theater to the Bethesda Theater? A. I would estimate about eight and 
one-half miles. 

Q. From the Villa to Bethesda about eight and one-half miles? 

A. I believe so. 

Q. The two theaters are within a block or so of each other, are 
they not? A. Yes, sir; the Hiser and the Bethesda. 

Q. Do you know upon what availability these theaters play? 

A. No, sir. I don't know it of my own knowledge. I understand, if I 
may so testify, that they are on a 21-day availability. 

Q. Anyone taking these newspaper advertisements can figure 
out the availability that a theater is customarily playing on, can they 
not? A. By counting backwards? | 
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Q. Yes. A. Yes, sir; if someone wanted to do that. 

Q. Isn't there a simpler way? Isn't it a fact that a considerable 
number of theaters play on the 21st day one outstanding picture? A. Yes, . 
sir. 

Q. For example, this last weekend, many of the 21-day houses 
were playing the picture, "Jeanne Eagels", were they not? A. Yes, 
sir. 

Q. From your own experience in the industry, you can ascer- 
tain the availability upon which a theater is regularly playing? A. Is 
customarily playing; yes, sir. 

100 Q. Weare not talking about the exceptional cases. A. The 
Hiser is a little exceptional, but customarily, yes, sir. 

Q. The Bethesda place almost universally is on a 21-day avail- 
ability? 

THE COURT: I thought that the trial brief of the plaintiff had a 
schedule of availability clearance periods. I wonder if that could not 
be stipulated so we would not to consume time? 

MR, DOOLEY: The appendix, you mean? 

THE COURT: Yes. I assumed plaintiff's counsel was willing. 
Are you willing to stipulate, Mr. Caskey, to the appendix to plaintiff's 
memorandum? If parties can stipulate on it, then it will not be neces- 
sary to consume time taking oral testimony on that point. 

MR, CASKEY: If I could just see it. We only received one copy 
and I had to send it to New York. 

THE COURT: I would suggest that you stipulate it subject to 
correction. 

MR. CASKEY: Certainly. 


THE COURT: Therefore it is not necessary to interrogate the 
witness concerning that matter. 
BY MR. CASKEY: 
101 Q. Do you know of any theater in the District of Columbia not 
playing on first run that regularly plays earlier than 21 days? 
THE COURT: Does that not appear in this exhibit? 
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MR, CASKEY: That would be a negative-- 
THE COURT: Very well. Then I think this is superfluous. 
MR, CASKEY: That is, we can establish the negative from the 





exhibit. 

THE COURT: Precisely. 

MR, CASKEY: And that is equally true of Montgomery County. 

THE COURT: Yes. . 

BY MR, CASKEY: 

Q. What is the exact address of the Villa Theater? 

THE COURT: We have that on the map. 

MR, CASKEY: They refuse to stipulate on that, 

THE COURT: What is the address? ? 

THE WITNESS: 120 Commerce Lane, Rockville, Maryland. 

BY MR. CASKEY: . 

Q. And it is true that is not the main street, even in Rockville? 
A. Commerce Lane is not the main street. It is ten feet from the main 





street, across from a little park, 
102 Q. I suppose it intersects the main street? A. Yes, sir. 

Q. Approximately how long had the Milo Theater been closed 
before you opened in December 1955? A. About four months. 

Q. Approximately how many pictures had closed their first-run 
engagement in Washington and become available during the period when 
the Milo Theater was closed and being remodeled, as you have de - 
scribedit? A. I don't know. | 

Q. You know approximately how many pictures became avail- 
able each week? A. Approximately--to be very rough--somewhere 
between--somewhere around three pictures, 

Q. That is approximately three pictures a week in their first- 
run engagement in Washington? A. I think that is right. But I have 
never made a study of it. : 

Q. And those three pictures became available 21 days later to 


certain of the theaters in Washington? A. Not uniformly available but 
they became available some time after 21 days. | 
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Q. Anda number of pictures have accumulated un-played while 
103 the Milo Theater was closed and being remodeled; is that cor- 
rect? A. I would think only a few, because the Rockville Drive-In was 
opened during that same period that the Milo was closed, 
Q. I hand you this loose-leaf book in a rather dilapidated cover, 
and ask you what it is. 
THE COURT: Just offer it in evidence without going through the 
formality of making formal proof. 
If you want to put it in evidence I presume there will be no objec- 
tion. 
MR, DOOLEY: I don't know what it is. 
THE COURT: That is one of the things we do at pre-trial, to 
enter a stipulation without waiving formal proof, 
104 MR, CASKEY: I offer in evidence a loose leaf book containing 
a number of yellow printed forms entitled "Contract Record and Cut- 
Off"', there being, or purported to be, one card for each distributor 


for each year, and recording the pictures released and those which were 
bought and the availability date, the play date, and the film rental. This 


was produced by the courtesy of Mr. Dooley. 
THE COURT: It may be admitted. 


(Loose leaf book containing number 
of yellow printed forms entitled 
"Contract Record and Cut-Offs” 
marked and received in evidence as 
Defendant's Exhibit No. 5.) 


MR, CASKEY: We will have an accountant who has analyzed those 
records, as a witness, if it is necessary for us to go forward, but Your 
Honor can see the general form. 

THE COURT: Yes; you may proceed, Mr. Caskey. 

BY MR, CASKEY: 

Q. Where is Gaithersburg? A. Gaithersburg, Maryland, is 
a village about five miles north-- 

THE COURT: Oh, the Court will take judicial notice of the 
geography. The Court has lived in this vicinity for much more than 
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thirty years and is familiar with the geographical layout of Montgomery 
County. | 

MR. CASKEY: I offer in evidence License Agreement between 

105 Paramount Film Distributing Corporation and the plaintiff for 

the Villa Theatre containing clearance provision 14 days ahead of Rock- 
ville Drive-In and Gaither Theatre, Gaithersburg, Maryland, 

MR, DOOLEY: I have no objection to it, Your Honor. I would 
like to call the Court's attention to the additional notation on there-- 

THE COURT: Oh, no. The only appropriate thing for counsel 


to do now is to object or not to object to the introduction. 

MR. DOOLEY: I have no objection. 

THE COURT: Any argument you may make in your summing up. 

It will be admitted. | 

MR. CASKEY: I don't want to be put in the position of not mak- 
ing a full disclosure. Under Column "Run" it says "21 days after first- 
run Washington, D.C." And under "Clearance" as I have previously 


read. 


(Licensing agreement between Para- 
mount Film Distributing Corporation 
and plaintiff marked and received in 
evidence as Defendants’ Exhibit 

No. 6.) 


MR. CASKEY: I offer in evidence five contracts between Loew's 
Inc., a defendant, and the Villa Theatre, relating respectively to the 
pictures "Annie Get Your Gun;" "Power and the Prize; "The A Nig 
This Could Be;" "Lizzie;" and "Man on Fire." 

106 The provision "Run" first run in Rockville, Maryland, 21 days 
after first-run Washington, D.C. or as available. Clearance 7 days 
from the first date of availability over Rockville Drive-In, Rockville, 
Maryland; 7 days ahead of Gaithersburg, Maryland. 

MR. DOOLEY: No objection. 
THE COURT: They may be admitted. 


(Contract between Loews Inc. and 
Villa Theatre marked and received 
in evidence as Defendants’ Exhibit 
No. 7.) 
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BY MR. CASKEY: 

Q. Mr. Orsinger, you heard me read the clearance provision. 
A. Yes, sir. 

Q. What is the meaning of the phrase ''7 days from first date 
of availability over Rockville Drive-In?" 

THE COURT: Oh, I think that is clear, It means they get it 7 
days ahead of the time that the Rockville Drive-In gets the picture. 

Is that what this means? That is what you contend it means, 
do you not, Mr. Caskey? 

MR, CASKEY: I want to show that there is a difference in the 
delivering. It is my contention that seven days from first day of avail- 
ability means that if he doesn't play it on availability then the Rockville 

107 Drive-In can play it on the 28th day-- 

THE COURT: Well, you may ask the question. 

MR, CASKEY: --whereas, as to Gaithersburg they have got to 
wait 7 days until he gets through playing it. 

THE WITNESS: Is that the question, sir? 

THE COURT: Suppose you reframe your question then. 

BY MR. CASKEY: 

Q. The question I asked you is, What is the meaning in the 
trade of the phrase "7 days from first date of availability over Rock- 
ville Drive-In." A. I will concur with the explanation that you put in 
the record, 

THE COURT: Very well. I think that is sufficient. 

THE WITNESS: If your Honor please, this is the first I have 
known about that clearance. I have never been informed by this film 
company that we had that clearance. 

BY MR, CASKEY: 

Q. You still have your buying and booking agency? A. Yes, sir. 

THE COURT: You say you weren't informed that you had it? 
Didn't you have a copy of this contract? 

THE WITNESS: No, sir, but that would not necessarily be the 
case. I might not get a copy because the agent doing the booking would 
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get it. 

THE COURT: The agent would have it. 

THE WITNESS: Well, the agent didn't know this either, 

MR. CASKEY: I move to strike that. 

THE COURT: Is it your contention that the company that sup- 
plies the film keeps the contracts in its own files and doesn't give the 
copy either to the owner of the theatre or to the agent of the owner of 
the theatre? 

THE WITNESS: I don't contend that. We have worked very 
closely with this booker. And this is what at one time we spoke about 
asking for. They have to my knowledge never been granted to us, and 
I don't think the Rockville Drive-In thinks they have any clearance over 
us. : 

MR. CASKEY: I move to strike that. 

THE COURT: It will be stricken. 

Well, the document speaks for itself. 

BY MR. CASKEY: 

Q. The fact is, is it not-- 

THE COURT: The document speaks for itself. 

BY MR. CASKEY: . 3 

Q. --that these contracts are made in quintuplicate, are they 
not? A. They are made in quintuplicate. | 

I would like to correct my answer, if I may. Two of these con- 

109 tracts bear my own signature. To the best of my knowledge 
they were especially negotiated because usually I don't sign contracts. 

Q. But the fact is that you did sign two of these contracts? 

A. Yes, sir. 
Q. And so at least temporarily you must have had possession 


of the copy. A. I must be charged with knowledge of it, yes, sir. 
x * ae * 
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110 JOHN H. MARKLAND | 
was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOOLEY: 

Q. Would you state your name and address? A. John H. 
Markland, 201 Upton Street, Rockville, Maryland. 

111 MR. CASKEY: Is he the gentleman from out of sown? 

MR. DOOLEY: That is out of town. 

THE COURT: You may proceed. 

BY MR. DOOLEY: 

Q. Mr. Markland, what is your occupation? A. I am 1 the City 
Manager. 

Q. Of what? A. Of Rockville. 

Q. What are your duties in that position ? 

THE COURT: I know what a city manager does. Let t us move along. 

BY MR. DOOLEY: 

Q. Mr. Markland, I would like you to tell us what you can of the 
economic growth and development of the City of Rockville within the past 
five years? 

First, would you tell us about the new industries that bates 

THE COURT: Suppose you ask one question at a time. 

BY MR. DOOLEY: | 

Q. Will you tell us what new industries have moved into the City 
of Rockville in the last five years? A. Yes, sir, Ican. I have this in 
a prospectus developed in Rockville. Would you like the name of the 
firm or the assessed valuation ? 

112 THE COURT: I suggest you speak a little louder. 

THE WITNESS: The first one on my list is Haynes Lithographing 
Company. 

THE COURT: I do not think we want detailed enumerations of all 
new industries. 

I will let you ask the withess a general question as to whether there 
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have been new industries, and to what extent. 
MR. DOOLEY: Very well. 
BY MR. DOOLEY: 

Q. Mr. Markland, would you tell us, please, approximately how 
many new industries have come into the City of Rockville in the past 
five years? A. About seven. 

Q. Mr. Markland, tell us, if you can, what is the approximate 
valuation of the property which those industries own, total. 

MR. CASKEY: Isn't that a matter of record? I object to the 
question. 

THE COURT: If it is, that does not make the testimony incom- 


petent. There are always different ways of proving a fact. 
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THE WITNESS: About $2.8 million. 
BY MR. DOOLEY: 

Q. If we may--could you go into a little--I will withdraw that. 

Are these industries-- 

THE COURT: You say 2-million-8. You mean $2, 800, 000? 

THE WITNESS: Yes, sir. That is the assessed valuation. That 
is based on 60 per cent of the value. 

BY MR. DOOLEY: 

Q. Mr. Markland, these new industries which you have mentioned-- 
are these manufacturing concerns or retail concerns, or both? A. 
Primarily manufacturing. I think all that I called with the exception of 
one; and that is the Washington Technological Associates,’Inc., isa 
research firm doing some sort of research for the Government, which is 
on the secret list. 

Q. Over and above these industrial firms which have come into 
Rockville, has there been any influx of commercial retail firms? A. Yes. 
We have had two new shopping centers; one complete, one opening on 
November 26th. Both are large. I suppose they could be described as 
not neighborhood but sectional centers. 

Q. Or, if I may suggest, regional centers? A. Regional was the 
word I was groping for. 
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Q. What sort of stores would one find in those shopping centers ? 

A. You would find a department store; you would find food stores; drug- 
114 store; small service stores such as barber shops, cleaning and 
dyeing; hardware, and that sort of store. | 

Q. Over and above these two shopping centers which you have 
mentioned, are there any other shopping centers projected? A. Yes. 
There is one located on the Congressional Airport, which is projected-- 

MR. CASKEY: Object. 

THE COURT: Objection sustained. 

BY MR. DOOLEY: 

Q. Mr. Markland, to your knowledge, are there any additional 
shopping centers planned for the City of Washington? A. Yes. 

MR. CASKEY: Object. : 

THE COURT: That is the same question I sustained the objection 
to. There is no use repeating the question. " 

You see, the issue in this case is whether there has been a con- 
Spiracy, and future conditions are immaterial. Past conditions, yes, and 
present conditions, yes. 

BY MR. DOOLEY: . 

Q. Mr. Markland, do you have any knowledge of the number of 
people who have been employed in these new shopping centers and new 
industries which have come into Rockville in the past five years? A. I 

115 could only give you a guess. ; 

Q. I don't want you to guess. Do you have any reasonable estimate 
of the number of people? A. I am afraid I do not. | 

MR. DOOLEY: That is all. 

CROSS EXAMINATION 
BY MR. CASKEY: | 

Q. Mr. Markland, I am pointing to the location of the Rockville 
Drive-In. Approximately how far is that from the Villa Theater ? 

THE COURT: I think that all can be stipulated. I thought it was 
agreed upon. 3 

MR. CASKEY: It is apreliminary question. 
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THE COURT: There is no use repeating. 
BY MR. CASKEY: 

Q. Where are the two new shopping centers located? A, One is 
located at the intersection of Montgomery Avenue and Washington 
Street, and the other is located on Viers Mill Road near the easterly 
limits of the City of Rockville. 

Q. That is located on the road that runs southwesterly from 
Rockville? A. It wou'd run more southeasterly to Silver Spring. 

Q. How far is it, would you say, from the Villa Theater? A. I 

116 would say about one mile. 

Q. Have the city limits of Rockville been changed, to your know- 
ledge, in the last ten years? A. Yes. 

Q. When was that? A. We have had a number of changes; a 
major one in 1948; and through the years several minor ones. The latest 
one was 1957. 

Q. And as moreterritory is annexed to the city, more population 
is gained? A. That is correct. 

MR. CASKEY: That is all. 

MR. DOOLEY: No further questions. 

THE COURT: You may step down. 

(Witness left the stand. ) 

MR. DOOLEY: May we call Mr. Heacock? 

Thereupon, 





RALPH HEACOCK * 
was called as a witness by and on behalf of the Plaintiff, and being first 
duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION 
BY MR. DOOLEY: 
Q. Would you state your name and address, please? A. My 
name is Ralph Heacock, Medford Lakes, New Jersey. 
117 Q. And your occupation, Mr. Heacock. A. I am Product Manager 
of Theater Equipment, with the Radio Corporation of America, in Camden, 
New Jersey. 
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Q. Mr. Heacock, what, essentially, is the nature of your pro- 
fession or work with RCA? A. Iam an engineer, basically, but for the 
last eight years I have been Product Manager. : 

My job is to determine what products we should distribute. So 
that development, design and manufacture of those products, whether 
they are made within our own plants or in outside vendors’ plants, has 
been my responsibility for that time. | 

Q. Your basic profession is what--engineering? A. Theater 
equipment. Any of the products that are used in a theater are my basic 
responsibility. 

Q. Mr. Heacock, are you familiar with the equipment which was 
in what is now the Villa Theater in Rockville, Maryland--I will rephrase 
that question. 

Are you familiar with the equipment which was in the building which 
is now the Villa Theater in Rockville, Maryland, prior to the time that 
the Villa Theater opened? | 

THE COURT: The Court would like to inquire of counsel what 
testimony you are planning to elicit from this witness. | 

MR. DOOLEY: The equipment that went into the Villa Theater. 

THE COURT: What testimony are you planning to elicit? 

MR. DOOLEY: The equipment that went into the Villa Theater. 

THE COURT: Summarize the testimony that you expect him to give. 

MR. DOOLEY: I expect him to tell us precisely the type-- 

THE COURT: Tell us what type you expect him to tell you it was. 

MR. DOOLEY: We will start with the projection equipment. 

He will testify that the equipment which was installed in the Villa 


Theater was the latest in type, that in the siate of the art as it stood in 
1955 and even as it stands now, the equipment represented the latest 
advances in projection and sound. 


THE COURT: Will you stipulate to that, Mr. Caskey? 
MR. CASKEY: I have no knowledge of it. I will stipulate that is 


what the witness will testify to. 


THE COURT: Very well. That will shorten matters. 
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MR. DOOLEY: The second item is the kind of seating equipment 


which went into the theater. 

THE COURT: What do you expect him to testify to? 

MR. DOOLEY: He will testify that 501 push-back type chairs at 
a per-chair cost, I believe of $37, if Iam not mistaken, per chair, 

119 covered with the finest of fabrics, were installed in the orchestra 
floor of the theater and that 130 spring-back type chairs, covered with 
materials of excellent quality were installed in the balcony. 

He will testify-- 

THE COURT: Will you stipulate to that? 

MR. CASKEY: I will stipulate that the witness will so testify. 

MR. DOOLEY: I would like to check on the cost of each type of 
chair. 

THE COURT: I doubt the importance of that, Mr. Dooley. How- 
ever, you may put it in. 

THE WITNESS: There were 501 push-back chairs. The total 
price of those was $11, 523. 

There were 125 spring-back chairs in the balcony, with a total 
cost of $2591. 

MR. DOOLEY: The third item which the witness would testify to 
would be the cost of the carpet which was put in the theater itself, in the 
interior of the theater and in the lobby. 

THE COURT: What was it? 

THE WITNESS: It was 289 yards of Wilton carpet. The price for 
that was $2681. 

MR. DOOLEY: There is one further item I would like to have from 

120 this witness. 

THE COURT: Could that be stipulated? 

MR. CASKEY: Yes. 

MR. DOOLEY: The cost of the projection and sound equipment. 

THE COURT: Ask him that. 

BY MR. DOOLEY: 
Q. What was the cost of the projection and sound equipment ? 
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A. The over-all cost of everything that we put in the theater was over 
$34, 000. 
MR. CASKEY: That is not the question. 
THE WITNESS: Do you want this broken down? 
THE COURT: The projection and sound equipment. 
THE WITNESS: Sound equipment is a total of $5100, $1600, $400. 
Projection equipment, including the arc lamp, is a total of $1600, 
$1150, $288, $152, $92. That is approximate. There may be a few 
= minor items in addition to that. 
BY MR. DOOLEY: 
Q. That was the projection equipment? A. Yes. 
Q. Mr. Heacock, if you would repeat for us the total price of the 
121 equipment which RCA installed in the Villa. A. $34,118.70, without tax. 
MR. DOOLEY: That is all. 
CROSS EXAMINATION 
re BY MR. CASKEY: 
Q. What are you reading from? 
THE COURT: Is there going to be any dispute about that? 
MR. CASKEY: I want to find out how much was paid down. 
THE COURT: Let us not get into minutia. 
MR. CASKEY: I want to prove it was bought on installments. 
THE COURT: What difference does it make? It would not affect 
us one way or another if they paid cash down or so much a month. 
° MR. CASKEY: I think it bears upon the suitability of the theater 
as to whether or not it is financed a dollar a week or financed by cash. 
THE COURT: Frankly, I don't think the whole line me Soetimony 
elicited from this witness has anything to do with this case. The issue 
in this case is whether the defendants conspired to deprive the plaintiff 
of service in violation of the Sherman Act and Clayton Act. , I suppose 
you are not going to question the fact that this was a well-equipped, 
vy modern theater? , 
122 MR. CASKEY: There is no question they spent a considerable 
amount of money on it. 





112 
THE COURT: Go ahead. I am not going to deprive you of your 
right of cross-examination. I am indicating, in order to help you, the 


way my mind is running. 
BY MR. CASKEY: 

Q. What is the date of the contract? A. This was accepted 
November 18, 1955. 

Q. And can you give us the approximate date of the earliest 
negotiations? A. No, Ican't. I was not involved in the negotiations 
myself. 

Q. You did not negotiate it? A. No, I did not. 

MR. CASKEY: That is all. 

THE WITNESS: My job is product and not selling. 

MR. CASKEY: That is all. 

MR. DOOLEY: I have no further questions. 

THE COURT: You may step down. 

(Witness left the stand. ) 
MR. CASKEY: Just a moment. 
THE COURT: You may resume the stand, 
Thereupon, 
RALPH HEACOCK 
was recalled to the stand, and, having been previously duly sworn, was 
123 examined, and testified further as follows: 

MR. CASKEY: I beg Your Honor's pardon. Mr. Glendon has 

made a suggestion, which I think is pertinent. 
FURTHER CROSS EXAMINATION 
BY MR. CASKEY: 

Q. The installation of a great deal of this material had began 
prior to the acceptance date which you gave us, had it not? A. I 
remember specifically the date when the chairs were putin. That, I 
believe, was November 14th. I do not know exactly when the other equip- 
ment went in. Obviously the carpet had to precede that. 

Q. And the sound equipment couldn't have been put in in two weeks? 
A. I see no reason why it couldn't. We do put in sound equipment in 
three days’ time frequently. 
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Q. You deal with theaters all over the United States? A That is 
right; every place in the United States. | 
MR. CASKEY: That is all. 
MR. DOOLEY: That is all. 
THE COURT: You may step down. 
(Witness left the stand. ) | 
THE COURT: Do you want to resume with the witness Orsinger? 
MR. CASKEY: Yes, Your Honor. May I have the certificate of 
incorporation ? : 
CROSS EXAMINATION (Resumed) 


BY MR. CASKEY: 
Q. The advertisement that you and Mr. Boucher saw appeared 
approximately when? A. Approximately in the Spring of 1955. 
Q. I show you this affidavit of publication and ask you if the ex- 


cerpt is not the ad which you saw. A. It is. 

Q. What is the date? A. The date is October 31, 1954. I stand 
corrected. 

MR. CASKEY: I offer this in evidence. 

THE COURT: It will be admitted. 


(The affidavit referred to was marked for 
identification as Defendant's Exhibit No. 
8 and received in evidence. ) 


BY MR. CASKEY: 
Q. Is this your signature, Mr. Orsinger? A. Yes, sir. 
Q. Is that a letter which you wrote? A. Yes, sir. 
MR. CASKEY: I offer this in evidence. 
THE COURT: Have you shown it to the other side? 
MR. CASKEY: It is their letter. 
THE COURT: I am wondering what the relevancy of this line of 
125 inquiry is. ! 
MR. CASKEY: To show the length of time alec the opening 
of the theater. 
THE COURT: What is the relevancy of that? 
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MR. CASKEY: That the commitments for this theater, including 
this large sum of money this gentleman from RCA testified to was made 


prior to any effort to secure run of the pictures. 
THE COURT: I suppose it will be admitted that more than a year 
elapsed between the beginning of the negotiations and the date the theater 


opened ? 
MR. DOOLEY: No question about it. 
MR. CASKEY: ‘If it is so stipulated, I think nothing more need 
be said on that. 
BY MR. CASKEY: 
Q. Will you tell us when you first had contact with Mr. Montgomery? 


(Defendants' Exhibit No. 9, letter, was 
marked for identification and received in 
evidence. ) 


THE WITNESS: From my best recollection, sometime in the 
summer of 1955. 

THE COURT: Who is Mr. Montgomery? I do not recall his name 
being mentioned. 

THE WITNESS: The architect. 

126 BY MR. CASKEY: 

Q. And when did you first have contact with RCA? A. It was very 
soon after that, because I dealt through their local sales organization, 
distributor. 

Q. It was in the summer of 1955? A. Yes, sir, to the best of 
my recollection. | 

Q. Are you familiar with the term "unit" as used in the licensing 
of motior: pictures or the calculating of film rental? A. Yes, sir, I 
think I am. 

Q. Will you explain that to His Honor? A. As I understand, a 
unit is a fictitious term which is used in the industry to estimate the 
value of a certain day in the week for its potential pulling power. In 
that way they would say that a Saturday, for example, has more units 
than a Monday because more people patronize theaters on Saturday than 
they do on a Monday. 
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Q. It has been customary to treat Monday through Friday as one 
unit each; Saturday as two units; and Sunday as three? A. Yes, sir. 

Q. Making 10 units for the week? A. Yes, sir. 

Q. And also to divide the fixed weekly expenses into 10 parts 
rather than 7 parts? A. Yes, sir. 7 

MR. CASKEY: If Your Honor please, we have here a schedule. 

127 You will see that it shows the name of the distributor, picture, 

play dates, days of the week, the units calculated as just testified to, 
the admission receipts, film rental, the subtraction of the two and the 
calculation by units; number of days after first-run Washington; and then 
a calculation per unit gross, less film rental. | 

I would like to submit this to counsel for the plaintiff for verifi- 
cation and thus obviate the necessity of proof. 

THE COURT: I think that would be very helpful. Will you check 
on that and possibly tomorrow morning you can indicate whether it is 





acceptable or not? 
MR. DOOLEY: I will. 
BY MR. CASKEY: 
Q. Mr. Orsinger, you yourself, of your own knowledge, are not 
able to verify this schedule; is that correct? A. No, sir, I am not. 
* * * * 
134 RECROSS EXAMINATION | 
BY MR. CASKEY: 
Q. You say that the morning and evening Washington daily papers 
have a large circulation in Montgomery County? | 
THE COURT: Yes, they have. Everybody knows that who lives 
around here, Mr. Caskey, because there isn't any daily paper in Silver 


Spring or Bethesda, and most people who live in part of si ali 


County work in Washington. 
* * * * 





116 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
136 BEN CAPLON 
was called as a witness by the plaintiff and being first duly sworn, was 


examined and testified as follows: 
137 DIRECT EXAMINATION 
BY MR. DOOLEY: 
Q. Would you state your name, please? A. Ben Caplon. 
THE COURT: Is it Benjamin? 
THE WITNESS: Just Ben. 
THE COURT: And how do you spell your last name? 
THE WITNESS: C-a-p-l-o-n. 
THE COURT: You may proceed. 
BY MR. DOOLEY: 
Q. And your address? A. My home address? 
Q. Yes. A. 3908 Blackthorn Street, Chevy Chase, Maryland. 
Q. What is your occupation? A. Branch Manager, Columbia 
Pictures. 
Q. Columbia Pictures Corporation? A. Yes. 
Q. You have an office in Washington? A. Yes, sir. 
Q. Where is it located? A. 928 New Jersey Avenue, Northwest. 
Q. And the function of your office is to distribute pictures served 
in the Washington Exchange area, isn't thatso? A. Columbia pictures, 
138 yes. 
Q. How long have you been branch manager, Mr. Caplon? 
A. Fourteen years. 
Q. Are you acquainted with the availability of Columbia Pictures 
in the area surrounding Washington? A. Yes, sir. 
Q. And what availability does the theatre in Bethesda, Maryland, 
have ? 
THE COURT: Isn't that all in the table? 
MR. DOOLEY: Yes; Iam sorry, Your Honor. 
BY MR. DOOLEY: 
Q. Can you tell us, Mr. Caplon, when the Rockville Theatre, or 
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theatres, first were given a 21-day availability on Columbia pictures? 
A. Which theatre are you asking about? 

Q. Let's take the Rockville Drive-In. A. The Rockville Drive-In 
was given a 21-day availability when they opened. 

Q. And that was when? A. I think either in the summer of 1954 
or 1955; I am not certain. ) 

Q. And when did the Viers Mill Theatre begin receiving pictures 
on a 21-day availability? A. Since its inception. I would say 10 years’ 
ago. 


Q. When did the theatre in Bethesda first begin receiving Columbia 
139 film on 21-days availability? A. As far back -- as long as I have 
been Branch Manager. 
Q. And the theatre in Hyattsville? A. The same. 
Q. And the theatre in Falls Church? A.the theatres in Falls 
Church have a different availability. 
Q. What availability do they have? A. They have the week fol- 


lowing Alexandria. 

Q. And how long has that been true? A. Oh, I would say five years. 

Q. How about the Laurel Theatre, at Laurel, Maryland? A. They 
have a 14-day availability. 

Q. And how long has that been so? A. Since my inception as 
Branch Manager. ) 

THE COURT: Laurel is a little far away, isn't it? 

MR. DOOLEY: I believe it is 19 miles. 

THE COURT: Well, it is outside of the area. 

MR. DOOLEY: It is within the area covered by the Pp aHaR te: 
let's put it that way. 

THE COURT: That may be, but it is not within the area covered 
by the issues of this case. 

MR. DOOLEY: Well, we are 15 miles out. 

THE COURT: I don't think anybody would contend would they, 

140 that there is any competition with Laurel moving picture houses 

and Rockville moving picture houses. 
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MR. DOOLEY: No, I don't believe there would be that contention. 
THE COURT: I am sure nobody would contend that. 
BY MR. DOOLEY: 

Q. Mr. Caplon, have you made a survey to determine whether or 
not the Rockville theatres compete with the first-run theatres in down- 
town Washington? A. Have I? 

Q. Yes. A. NotI, personally. 

THE COURT: What was your answer? 

THE WITNESS: Not personally. 

BY MR. DOOLEY: 

Q. To your knowledge, has anyone inthe Columbia Pictures or- 
ganization ever made a survey? A. Not to my knowledge. 

Q. Do you know whether any survey has ever been made to deter- 
mine whether or not thetheatres in Alexandria compete with the theatres 
in downtown Washington, that is, the first-run theatres ? 

MR. CASKEY: That is objected to. | 

THE COURT: I think that is irrelevant. I will sustain the ob- 
jection. 

141 BY MR. DOOLEY: 

Q. Mr. Caplon, when the Rockville Drive-In Theatre is open the 
Villa Theatre in Rockville bids for pictures on a 21-day availability, 
does it not? A. Yes, sir. 

Q. Is there any bidding between the Rockville Theatre and the 
Viers Mill Theatre? A. No, sir. 

Q. Is there any bidding between the Villa Theatre and the Viers 
Mill Theatre? A. No, sir. 

Q. During the time that the Villa and the Rockville Drive-In bid 
for pictures on a 21-day availability does the Villa get any clearance 
over the Drive-In? A. If they ask for it they get it. 

Q. What do you mean, if they ask for it? A. Well, our bid form, 
there is information thereon where the theatre can ask for clearance if 
they so desire. 

THE COURT: When you say that, these two theatres bid for a 
particular film? 
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THE WITNESS: Yes, sir. 

THE COURT: What do they bid? The particular price they want 
to pay for the film, and the highest bidder gets the film? Is that it? 

THE WITNESS: That is correct, sir. | 

142 BY MR. DOOLEY: | 

Q. When the Rockville Drive-In Theatre bids against the Villa 
for pictures on a 21-day availability does the Drive-In receive a clearance 
over the Villa if it wins the bid? A. If it asks for it. | 

Q. And what would the clearance be? A. It could be 7 to 14 days- 
7 or 14 days, Iam not sure which. 

Q. So that if the Drive-In put in a bid against the Villa for a 
picture, and if the Drive-In were successful in its bid, then the Drive-In 
would get a certain clearance over the Villa, is that so? 

MR. CASKEY: He didn't testify to that. 

MR. DOOLEY: Well, could we have the last question and answer 
read back, please? | 

THE COURT: You may answer. | 

A. I said they would get clearance if they exacted it, if they asked 
for it. 

BY MR, DOOLEY: 

Q. Mr. Caplon, is an early run of value to a theatre? A. Yes. 

Q. In other words, the earlier the run a theatre has, the greater 
its grossing power, is that so? A. Well, circumstances alter, but in 
general, yes. | 

143 Q. Mr. Caplon, do you in your exchange office keep any record 
of the clearances in favor of the first-run theatres over the sub-run 
houses ? | 

THE COURT: ISn't that all in the table? 

MR. DOOLEY: No, sir. It isn't in the table, Your Honor. 

THE COURT: It isn't in the answers to the re newign eee 

THE WITNESS: No, sir. 

THE COURT: Very well. 

THE WITNESS: Repeat the question, please. 
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BY MR. DOOLEY: 


Q. Do you keep any record in your office of clearances granted to 
the first-run houses by the other distributors in Washington over the 
subsequent run houses? A. I don't keep any record of it. We don't keep 


any record of it. We have a general knowledge about clearances. 
Q. So that Iam correct in my understanding that your exchange 
office, that is, Columbia Pictures Corporation, you do know what the 
other distributors in Washington grant in the way of clearance to the 
first-run houses served by them over the sub-run houses served by 
them? A. Yes. 
MR. DOOLEY: No further questions. 
144 CROSS EXAMINATION 
BY MR. CASKEY: 
Q. Mr. Caplon, did Columbia Pictures Corporation make a picture 
called Jean Engalls? A. Yes. 
Q. What quality of picture was that? 
THE COURT: I am wondering how that is proper cross examination. 
I generally confine cross examination to the scope of direct. 
MR. CASKEY: I think it will become apparent that it is. 
THE COURT: Very well. 
A. It is what I would designate as an A picture. 
BY MR. CASKEY: 
Q. Where did it play down town? A. At the Trans-Lux Theatre. 
Q. During the period that it was playing at the Trans-Lux Theatre < 
was it advertised in the Washington newspapers? A. Yes, sir. 
Q. Subsequently did that picture play in certain neighborhood 
houses? A. Yes, sir. | 
Q. When was that? A. It broke, I believe, last Friday. That 
would be November 15. 
145 Q. And played in a dozen or more theatres? A. Yes, sir. | 
Q. Did the Viila Theatre bid for the picture? A. No, sir. a 


Q. Did the Drive-In Theatre bid for it? A. Yes, sir. 
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Q. In your experience would it be good business for Columbia 
Pictures Corporation to permit the Villa Theatre and the Rockville Drive- 
In to play the picture Jean Engalls at exactly the same time? A. I don't 
think so. , 

Q. How do you determine which one plays it first? A. You mean 
exclusive of bidding? | 

Q. What is your system for determining who plays it first if they 
can't play it together? A. We put the picture up for a bid and whoever 
wins the picture plays it first. 

Q. And is bidding on Columbia pictures a common practice in the 
Washington Exchange between theatres located such as the Rockville 
Drive-In and the Villa? A. We have other situations that bid, yes, sir. 

Q. Bidding is not unique? A. No, sir. 

Q. Do you have bidding down town sometimes? A. Yes, sir, first- 

run bidding. : 

MR. CASKEY: May I make him my witness for one question? 

THE COURT: Just for one question? 

MR. CASKEY: Yes. | 

THE COURT: Yes, because otherwise I would like to have you 
call him in your own case. If it is otily for one question you may do so. 

BY MR. CASKEY: 

Q. Mr. Caplon, in determining the time when Columbia Pictures 
Corporation would serve the Villa Theatre did you consult or communi- 
cate with the representative of any other distributor? A. No, sir. 

MR. CASKEY: That is all. Thank you, Your Honor. 

REDIRECT EXAMINATION . 
BY MR. DOOLEY: 

Q. Who was it you consulted with, Mr. Caplon, when a deter- 
mination was made to give the Villa 21-day availability? A. With our 
home office. 


Q. Who in your home office? A. Do you want the person? 


Q. Yes, if youknow. A. I would assume Dan Rothenberg. 
MR. DOOLEY: That is all. 


* * 
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147 HAROLD SALTZ 
was called as a witness by the plaintiff and being first duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOOLEY: 
Q. Would you state your name, please? A. Harold Saltz. 
THE COURT: How do you spell your last name? 
THE WITNESS: S-a-l-t-z. 
BY MR. DOOLEY: 


Q. Mr. Saltz, what is your occupation? A. Branch Manager, 
Universal Pictures. 


Q. How long have you held that position? A. Approximately four 
years. 


Q. Mr. Saltz, are you acquainted with the availability -- 
THE COURT: I think it is our custom always to have the record 
show each witness's address. 


148 MR. DOOLEY: Iam sorry, Your Honor. 


BY MR. DOOLEY: 


Q. What is your address? A. 1912 Rosemary Hills Drive, Silver 
Spring, Maryland. 


Q. And you have been Branch Manager four years? A. Yes. 


oe * * 


153 Q. When the Villa Theatre first opened, Mr. Saltz, did you or 
anybody in your office make a survey of Rockville to determine what 


availability the Villa should have? A. Would you mind repeating 
that, please? 


THE COURT: Suppose the reporter reads the question. 
THE REPORTER (Reading): 

"When the Villa Theatre first opened, Mr. Saltz, did 
you or anybody in your office make a survey of Rockville to 


determine what availability the Villa should have?" 
A. Yes, sir. 
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BY MR. DOOLEY: 


Q. And in what manner did you make the survey? What sort of a 
survey did you make? A, I rode up there and looked at the theatre; the 


154 outlying area of the theatre; the distance between the various 
situations. 
* * Ba 


CROSS EXAMINATION 
BY MR. CASKEY: 

Q. When you went up to Rockville who went with es A. Iwas 
accompanied by my salesman and our attorney. 

@. And your attorney? A. Yes, sir. 

Q. And in coming to the conclusion that you did come to as to how 
you would deal or not deal with the Villa Theatre, did you consult or ad- 
vise with the representative of any other distributor? A. No, sir, I did 
not. 3 

Q. Now, when you first came to Washington was it or was it not 
a fact that certain theatres in Alexandria were playing ahead of the so- 
called 21-day houses in the District? A. Yes, sir. 

155 Q. Ahead of the 21-day houses in Montgomery County? A. Yes. 

Q. In dealing with the Villa, the Rockville Drive-In, and Viers 
Mill, have you been influenced in any way by the playing division of the 
theatres in Arlington and Fairfax County? A, No, sir. 


* * * 
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264 ROBERT SMELTZER 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR, DOOLEY: 

Q. Will you state your name, please. A. Robert Smeltzer. 

Q. And your address. A. 1801 Quincy Street, Northwest, 
Washington, D. C. 

Q. And your occupation. A. District Manager for Warner 
Brothers Pictures Distributing Corporation. 

Q. Mr. Smeltzer, I think that in the organization of the defen- 
dant Warner Brothers, a district manager is at a higher echelon than a 
branch manager, is that not so? A. That is correct. 

Q. And the branch manager of the Washington Exchange would 
be a man who is one of your subordinates, is that right? A. That is 
correct. 

Q. The branch manager of the Washington Exchange office 
would serve for Warner Brothers what area? A. It would include 
Maryland, Virginia, the border counties of West Virginia. That is the 
territory in the Washington Exchange area. 

265 Q. Now, the area which you supervise ranges over what area? 
A. I had all of the East up until a few years ago, and on account of ill 
health I have confined my activities exclusively to the Washington ter- 
ritory. 

Q. Mr. Smeltzer, how long have you been district manager for 
Warner Brothers? A. Since 1930. 

Q. You are acquainted with the clearances in the Washington 
area? A. Yes. 

Q. Extending out to approximately 30 miles from the center of 
Washington? A. Yes. 

Q. Can you tell us what clearances Warner Brothers grants to 
the first-run theatres in Washington over the subsequent-run theatres 
in the city of Washington? 
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THE COURT: Isn't that all in the stipulation and in the chart 
that you prepared and in the answers to the interrogatories? 

MR, CASKEY: I guess it is. 

MR. DOOLEY: Iam sorry. 

THE COURT: Then there is no use going over it again, 

BY MR, DOOLEY: 

266 Q. Mr. Smeltzer, have there been any changes in the clear- 
ances in the last five years? A. I don't think there have been. You 
mean in the first-run, Washington clearance? 

Q. Yes, thatis right. Your answer is? A. I don't think so, 

Q. Do you know whether there have been any changes in the 
last ten years? A. Yes, I think there possibly has been in so far as 
Arlington and Falls Church. | 

THE COURT: What is the first city you mentioned? ) 

THE WITNESS: Arlington and Falls Church, Virginia. 

BY MR. DOOLEY: 

Q. And what has been the nature of the change there? A. I 
believe they were reduced from 21 to 14 days. 

Q. Was that likewise true of Alexandria? A. Alexandria 
clearance has been in effect I think longer than 10 years. 

Q. Are you able to approximate the present Alexandria clear- 
ance as to the date of its commencement? A. I believe it was in the 
thirties. | 

Q. Mr. Smeltzer, do you have any knowledge of the clearance 
agreements that the other distributors in Washington make with the 
first-run theatres in Washington? A. Havel any knowledge? No. 

267 Q. Do you keep any records at all of the clearance agreements 
of clearance arrangements which the other distributors have or might 
have with the first-run theatres in Washington? A. No. 

Q. Do you examine the newspapers to determine if you can what 
the other distributors are doing? A. We keep a file of newspapers for 


our own records, and that shows the first-run theatres in Washington; 
the pictures that they are playing. We likewise keep the calendar that 
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appears in the daily papers of the pictures that the sub-run theatres are 
playing. ) 

Q. That is of other distributors? A. Of all distributors, in- 
cluding ours. 

Q. So that you know when the product of the other distributors 
finishes its first run in the Washington theatre and when it is released 
to the so-called sub-run houses? A. Well, we know when a picture 
is completed or finished in the first-run theatre by reason of the fact that 
the following picture is advertised, 

If the picture comes off on a Tuesday, the ad on Wednesday will 
show the new picture, the following picture, in the first-run theatre. 

As far as the subsequent-run theatres are concerned, we can't 
compute as a rule when those pictures are available because the sub-run 

268 exhibitors in the city of Washington have put into effect that they 
must have an availability between 21 and 28 days, and of course our 
company is dependent entirely upon the availability of prints that we are 
able to borrow at that particular time. 

We are mostly interested in our own pictures becoming avail- 
able and no other company. 

Q. But from the records which you described for us a moment 
ago, you are able to follow the product of the other distributors from 
the first-run houses into the sub-run houses, aren't you? A. Yes. 

We see the ad of the sub-run theatre and the calendar of the pictures 
that they are playing. 

Q. Mr. Smeltzer, how many years have you been in this busi- 
ness? A. I came in the business in 1916. 

Q. On the distribution side? A. On the distribution side. 

Q. Now, Mr. Smeltzer, from your long experience in this busi- 


ness, which goes back over 40 years, can you tell us whether run is 
important to a theatre? A. A run is important? 

Q. Whether it is. 

THE COURT: Whether what is important, Mr. Dooley? 

MR. DOOLEY: Is run important toa theatre. Do you want me 
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269 to clarify the question? 

THE COURT: What do you mean by the question? 

MR. DOOLEY: I will withdraw it and rephrase it. 

BY MR. DOOLEY: 

Q. Does it make any difference at the box office whether a the- 
atre has a first run or a subsequent run? A. Quite naturally there is 
a difference between a first run and a subsequent run. 

Q. In the box office gross? A. Naturally. | 

Q. Are you able to estimate for us the extent to which there is 
a difference to the house? A. Well, now, when you talk about subse- 
quent run, you have got to take into consideration the various theatres 
that are subsequent runs. In other words, one theatre could do $1, 200 
a week and another theatre could do $4, 000 a week, ! 

Q. You are talking about the sub runs? A. The subsequent 
runs, whereas your downtown houses, as far as our product is con- 
cerned, there would be a wide difference in the gross of the same pic- 
ture in the first run downtown. | 

Q. And the sub run, when the picture reaches the sub-run 
house, is that what you mean? A. Well, the difference in the gross 
between the sub runs, there would be a varied difference in the gross 
of the individual sub-run theatres, 

270 Q. No, Iam not talking about that. I am talking about the dis- 
parity between the gross at the box office in the first-run house and 
the gross at the box office in the sub-run house. A. Depending upon 
the sub-run house; as I told you there is a difference in the ences of 
sub-run theatres. Which classification? 

Q. Who takes in more at the box office on a specific picture? 
Does the first-run house or the sub-run house? A. The first-run 
houses. 3 

Q. Mr. Smeltzer, in determining whether or not a particular 
theatre will get a first run, do you give any consideration to the ap- 
pointments of a house? | 

THE COURT: To the what? 
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MR. DOOLEY: Appointments of the theatre. 

THE WITNESS: There are numerous factors that enter into a 
consideration of any theatre as a first run. 

BY MR, DOOLEY: 

Q. All right. Let me ask you this one question. Do you give 
any consideration to the appointments of a house? A. Yes. 

Q. Is that a factor considered? A. That is one of the factors 
--not too important a factor, though. 

271 Q. Do you give consideration to the kind of equipment which is 
in the house; that is, the projection equipment and the sound equipment? 

If the projection and sound equipment in one house were su- 
perior to the projection and sound equipment in another, would that be 
a factor which is considered? A. Not too important a factor. 

Q. Well, for example, some houses might be able to play a 
cinemascope picture whereas others would not, isn't that so? A. That 
is true. , 

Q. And in this day and age the house which can play the cine- 
mascope picture is considered in the trade to be superior to the house 
which can't, isn't that right? A. No, because we produce both types 
of pictures. We produce cinemascope pictures and we produce the < 
regular 35 millimeter picture, and it doesn't always stand to reason 
that the cinemascope picture is superior to the other picture. 





Q. Iam sorry, Mr. Smeltzer, apparently I misled you by my 
question. 

Iam speaking of a house which can exhibit both cinemascope and 
the regular 35 millimeter film. Taking it from there, would you con- 
sider the house which can exhibit both types of film superior to the 4 
house which can exhibit only the one type? A. What do you mean by | 
the word "superior"? I don't know. It may be that a house that can 

272 only exhibit a 35 millimeter might be superior in many ways 
to the house that is equipped for the cinemascope and also for the 35 ‘ 
millimeter. | 

Q. In the distribution of film, wouldn't you say you would 
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consider a customer who can exhibit both types of your product to be a 
better customer than a customer who can exhibit only one type? A. I 
have never given that a thought. 

Q. You haven't? A. No. 

Q. Don't you have to pay some heed to a particular house when 
you are selling film to it--If a house can't exhibit a cinemascope pic- 
ture, you can't sell the house the cinemascope picture. A. That is 
correct. 

THE COURT: Now, you are getting into argument. 

MR. DOOLEY: That is all. 

CROSS EXAMINATION 

BY MR. CASKEY: . 

Q. Mr. Smeltzer, approximately how many theatres, open 
theatres, are there in this area of Maryland, Virginia, the District of 
Columbia and the four counties of West Virginia? A. We carry on our 
records 670, or around there, approximately. | | 

Q. What is a "possibility" as understood in the trade? A. Ina 

273 competitive area, if there are two or more theatres they are all 
possibilities. So there would be possibly one theatre of the two compet- 
ing theatres, a possibility, or there may be two out of three theatres 
possibility. 

Q. Now, prior to 1951 or 1952, companies which were affilia- 

ted with your employer operated theaters in Washington, did they not? 

A. Warner Brothers Management Corporation, yes. 

Q. And downtown what theatres did they have? A. They had-- 
first-run, are you speaking of? 

Q. Yes, sir. A. They had the Earle, which is now called 
the Warner Theatre, and the Metropolitan Theatre downtown. 

Q. On what policy is the Earle or Warner Theatre now operat- 
ing? A. Cinerama exclusively. 


Q. And how long has it been operating on Cinerama? | A. Either 
1953 or 1954, | 
THE COURT: I think I saw the first Cinerama within the first 
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few weeks, two years ago. 

BY MR. CASKEY: 

Q. For the record, what is the essential characteristic of the 
cinerama process? A. Well, you have entirely different from the 
average picture, either cinemascope or 35 millimeter--possibly the 

274 screen would be three times as wide; you would have three pro- 
jection machines; and there would be a certain amount of depth to the 
picture. 

THE COURT: I think we are going a little far afield now. 

BY MR. CASKEY: | 

Q. Is the Metropolitan Theatre, to your knowledge, equipped 
with modern, up-to-date sound equipment? A. As far as I know, it 
is. 

Q. Well, you know itis, don't you? A. From the pictures I 
have seen projected there and the sound, I would say yes. 

Q. I show you from the stipulation that has been entered into 
in this case a copy of a letter addressed by you to Mr. Orsinger. That 
is No. 46. 

THE COURT: [If it is in the stipulation, why do you use it to 
cross-examine the witness? 

MR, CASKEY: I want to ask him if he came in. 

THE WITNESS: No. 

THE COURT: What paragraph of the stipulation are you read- 
ing from? 

MR. CASKEY: 46, sir. 

BY MR, CASKEY: 

Q. Did you write that letter to Mr. Orsinger? A. Yes, sir. 

275 Q. Did he come in, in response to that letter? A. I don't be- 
lieve he did. Mr. Linder came in. 

Q. But did Mr. Orsinger come in? A. I don't believe that 
Mr. Orsinger came in. 

Q. Mr. Smeltzer, who for the defendant Warner Brothers Dis- 
tributing Corporation made the decision as to the run and availability 
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that should be licensed the Villa Theatre after it reopened in Decem- 
ber, 1955? A. I made the decision. | 

Q. In making that decision, did you have any consultation, 

' communication, or understanding with any other distributor of motion 
pictures? A. I certainly did not. 

* ok 

276 BY MR, CASKEY: 

Q. Mr. Smeltzer, in your experience would it be beneficial 
economically to Warner BrothersDistributing Corporation to play the 
same identical picture at the same time at the Rockville Drive In and 
at the Villa Theatre? A. It would not be economically sound, and I 
am afraid it would cause considerable contention by making the Villa 
Theatre in Rockville a first-run theatre. : 

MR, DOOLEY: I think I would offer an objection to that answer, 
Your Honor. I don't think it is responsive to Mr. Caskey's question. 

THE COURT: I think it is responsive. I will let it stand. 

BY MR. CASKEY: | 

Q. If the Rockville Drive In and the Villa Theatre cannot play 

277 the same Warner picture at the same identical time, how does 
your company go about deciding which of the two exhibitors is to play 
the picture first? A. Through bidding. 

Q. What do you mean by bidding? A. We send out to both the 
Rockville Drive In and the Villa Theatre, to their representative, a 
competitive bidform. We generally list in there, or fill in the name of 
the theatre, the location, the availability of the picture, the name of 
the picture, and the time limit in which the bids are to be returned-- 
generally within seven to ten days. | 

On the appointed day they come in in a blue envelope with the 
due date marked in the left-hand corner of the envelope, a self-addressed 
envelope, which is opened in the presence of at least two or more people 
in the office. The bids then are sent in with a recommendation to the 
home office as to which one is recommended for acceptance. 


Now, they don't always accept the recommendation. They may 
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reject both bids, and then we send out new bids for the same picture. 
THE COURT: Just what do the exhibitors bid? 
THE WITNESS: They bid, Your Honor, the number of days the * 
picture is to play, and the terms of the picture. 


THE COURT: You mean how much they are willing to pay by way 
of rental? 

278 THE WITNESS: Yes. 

THE COURT: Does each bidder know who else has been invited 
to bid? 

THE WITNESS: They always know. 

BY MR, CASKEY: 

Q. And how are those terms expressed? A. They are ex- 
pressed in the body of the bid, the number of days are filled in; the 
terms, whether they carry a percentage or flat rental or a guarantee 
against percentage. 

Q. Perhaps you had better explain those terms for the record. 
A. The percentage, Your Honor; in other words, one exhibitor may 
bid 40 percent and stipulate four days. The other exhibitor may bid 
35 percent with a $500 guarantee against six days. 

We look at the records of the two theatres, if we have records 
of those two competing theatres, to ascertain which of the two theatres 
is the larger grossing theatre on pictures, and that is our recommen- 
dation to the home office, that Theatre A can gross higher than Thea- 
tre B, and in view of the terms offered by Theatre A we are recommend- 
ing the acceptance of their bid. 


279 Q. Is bidding in the Washington exchange confined to the situa- 
tion of the Villa and the Rockville Drive-In? A. Those two. r 
Q. That is the only bidding situation in the Washington Exchange? « 


A. No. We have bidding situation in Cumberland, Maryland. We have 
a bidding situation in Washington, Virginia. 

We have a bidding situation in drive-ins outside of Cumberland, 
Maryland and also outside of Roanoke, Virginia. 

THE COURT: How do you decide which downtown theater should 
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have a first-run for a particular picture? You can not give it to more 


than one, of course? 

THE WITNESS: We have been serving the metropolitan theaters 
as our first-run downtown and once in a while we just recently negotia- 
ted contracts with the Playhouse for two what I would term art pictures. 

THE COURT: What if two F Street theaters, for example, 
wanted to play the same picture on a first run and each of them asked 
you for it: How would you decide between the two? 

THE WITNESS: Your Honor, it would naturally resolve itself 
into a bidding situation. | 

BY MR, CASKEY: 7 

Q. Mr. Smeltzer, in arriving at the decision which you did as 

280 to the playing position, run, availability of the Villa Theater, 
were you in any way influenced by the playing position of the theaters 
in Arlington and Fairfax County? A. No. | 

Q. There is in evidence that the pictures of Warner Brothers 
also have played first-run at the Ambassador Theater; is that correct? 
A. That is correct. | 

Q. And for how long has that been true? A. Practically since 
the Ambassador Theater has been built, with the exception of about 
three months, as I remember. | 

Q. And that--unfortunately, I don't know when it was built-- 
when was it built? A. Mr. Caskey, Iam afraid I couldn't hit on that 
date, 

THE COURT: We Washingtonians remember in 1923-- 

THE WITNESS: Knickerbocker. 

THE COURT: That was the same theater? 

THE WITNESS: Yes. 

THE COURT: Knickerbocker in 1923? 

THE WITNESS: Yes. 

BY MR, CASKEY: 

Q. The Ambassador was built on the site of it? A. That is 
correct. 
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Q. So, for approximately 30 years, the pictures of Warner 
Brothers have been playing either at the Earle or Metropolitan down- 

281 town and at the Ambassador? A. With the exception of, I think + 
about three months. An experiment was made. 

THE COURT: The collapse of the old Knickerbocker Theater 
was a historic event in the life of Washington. , 

THE WITNESS: For three months there was an experiment 
made to see if a change of policy would affect the Ambassador Theater, 
and due to the terrific number of complaints by those residents who 
had enjoyed this featured exhibition at the Ambassador Theater, it was 
reverted back to the former policy downtown. That was started through 
the Earle Theater having a combination show of vaudeville and picture. 

There were a large number of people who didn't care for vaudeville but 
who would like to see the picture. So they developed this policy just 
about the time the Ambassador Theater was erected. 

MR. CASKEY: That is all. 

THE COURT: Any redirect examination? 

MR, DOOLEY: Yes. 

REDIRECT EXAMINATION 

BY MR, DOOLEY: 

Q. A moment ago, Mr. Smeltzer, you told us that Mr. Linder e 
dropped in to see you in response to the letter you wrote to Mr. Or- 
singer. A. I don't know whether he dropped in in response to that but 
he was in the office several times. We were very friendly. 


282 Q. You knew who Mr. Linder was? A. I knew he was asso- 
ciated with Mr. Orsinger. His capacity, no. 
Q. But atthe Villa? A. Yes. P 
Q. Mr. Smeltzer, when you made your determination on the « 


question of run and availability to the Villa Theater, did you make a 
survey of Rockville and its environs? A. I knew Rockville very well 
from the time that Mr. Wilson used to have a small upstairs house 
there and it was through me that Mr. Lust, a very good friend of mine, 
rented the Milo Theater and I dropped out there several times. 
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After Mr. Lewis did not release the theater, negotiate a new lease 
on the theater, or his office did not, Mr. Linder came in and suggested 
v that I go out and see the improvements that they had made in the Milo The- 
ater. 3 
THE COURT: I think you are going beyond the question. I think 
your question has been answered. | 
BY MR. DOOLEY: , 
Q. Did you make any survey of the population of Rockville? 
A. It had increased from early days when I used to know Rockville, 
a materially increased. | 
Q. What was the availability of the old Milo in the egy days? 
283 A. They played either on a 21-day basis or afterwards they 
played late, possibly 30 or 40 days after availability, because the the- 
ater was not developing the gross that the Lust office thought it should 
and we were requesting negotiation predicated on a percentage basis. 
Mr. Lust felt buying pictures late on a flat rental would leave 
him more money than on a percentage 21 days. Most of the pictures 
played late. . 
Q. He could have had the pictures on the percentage, 21 days? 
A. That is right. | 
Q. Apart from such inspection of the Villa as you may have 
made did you give any thought to the fact that Rockville had grown 
materially in size and in population? A. Oh, yes. 
Q. The population density is much greater now then-- 
, THE COURT: We know that. That has been established. 

BY MR. DOOLEY: 

Q. When you were describing for Mr. Caskey the bidding situ- 
ation involving the Villa and the Drive-In in Rockville you were talking 
of only about the Villa and the Drive-In bidding against each other for 
films, weren't you? A. That is correct. | 

Q. Ona 21-day availability? A. That is correct. 
ig 284 Q. By no stretch of the imagination were you suggesting that 

the Drive-In and the Villa were bidding against the downtown houses for 
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film on concurrent runs? A. Oh, no. 

Q. Out in the area there is a Viers Mill Theater on Viers Mill 
Road. You are acquainted with that house? A. It is about four or four 
and one-half miles on the Viers Mill Road from Rockville. Yes, 

Q. The Viers Mill does not bid for your product against the 
Villa, does it? A. No. 

Q. Nor against the Drive-In? A. No. 

Q. In other words that one is handled separately? A. That is 
correct, 

Q. When Mr. Caskey was interrogating you some mention was 
made about an experiment at the Ambassador which lasted about three 
months, and Iam afraid I missed that. Iam wondering if you wald 
tell me what it was. A. The Ambassador had what we call a day and 
date policy with downtown. At that time our pictures were playing down- 
town in the Earle Theater and one of the representatives of the Warner 
Brothers Management Corporation paid his initial visit to Washington 
and thought it was a rather peculiar policy to have the two theaters play 
day and date, and suggested that the policy be changed to ascertain 

285 whether it wouldn't convert the Ambassador Theater to a self- 
run theater. It was done for a period, as I remember, of three months. 
There was practically a unanimous complaint from the former patrons 
of the Ambassador Theater as to the change of policy and practically 
a demand made by these patrons for the former policy to be reinstated, 
which the Warner Brothers Circuit Management Corporation did after 
the three-month experiment. 

Q. Did you have any idea where these patrons come from? Did 
they live in the area up there? A. Yes. That is a very thickly popu- 
lated area, with ap artment houses, and so forth, and commercial, as 
you know. 

Q. And your complaints came from the folks in the area; is 
that it? A. I presume that is where they came from; the former pa- 
trons, wherever they came from. 

MR, DOOLEY: That is all. 
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RECROSS EXAMINATION 

BY MR, CASKEY: 

Q. What kind of theater is this theater at Viers Mill, froma 
physical standpoint? A. It is a very modern theater; modernly equipped; 
exhibiting pictures out there. I think they are equipped for both Cine- 
mascope and 35-Millimeter. I think it is comparable to most any of the 
other representative theaters of similar size in suburban Washington. 

286 Q. Do you know any of the theaters in Silver Spring? A. Silver 
and Roth Theater. | 

Q. Mr. Roth has one of the theaters, has he not? A. Yes. 

Q. Whois he? A. He is an independent exhibitor, operating 
several theaters in Washington territory. 

Q. What kind of theaters does he have? A. He has the re- 
modeled Seco. The property was sold. Mr. Roth negotiated a lease 


and expended considerable money in renovating the theater, and his in- 
tent originally was to make an art theater. Finally the policy-- 


THE COURT: Aren't we going a little far afield? 

Silver Spring, I think, is outside of the Rockville neighborhood. 

MR, CASKEY: Iam perfectly willing to desist the cross- 
examination but I can not assent to the proposition that people from 
Rockville come to Silver Spring to go to the movies. I think we will 
have proof that will convince Your Honor of that. 

THE COURT: You may proceed. 

MR, CASKEY: It is proper recross. 

THE COURT: It is proper recross. You get to the point where 
the law of diminishing returns begins to work. 

287 BY MR. CASKEY: 

Q. Is it a good theater? A. The Roth Theater? 

Q. Yes. A. Yes. It is a good theater. 

MR, CASKEY: That is all. | 

THE COURT: Mr. Smeltzer, what would happen if the Viers 
Mill Theater would want to play a particular picture at the same time 
as either the Drive-In or the Villa? 
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THE WITNESS: They have, Your Honor, the same availability, 
Viers Mill does. 

THE COURT: Doesn't Viers Mill draw to a considerable extent 
on the same territory as the Drive-In and Villa? 

THE WITNESS: That is a competitive area. I think that area, 
Your Honor, is quite extensive out there. 

THE COURT: You do permit two theaters in the same er a 
tive area to play the same picture at the same time? 

THE WITNESS: Bethesda, Viers Mill, Villa, or the Drive-In 
play the same availability. 

THE COURT: . My question is a little more specific and more 
precise. Does it happen that Viers Mill would play the same picture 
at the same time as either the Drive-In or Villa? 

THE WITNESS: Yes, sir. 

THE COURT: And that does not adversely affect each other's 

288 patronage? 

THE WITNESS: I am not in position to answer that. Presum- 
ably, if they played on the same playing time, like a Sunday, Monday 
and Tuesday--it depends on when they played the picture. Possibly one 
would play Sunday, Monday and Tuesday and the other one would play 
Saturday and Sunday. 

THE COURT: I mean the same time. 

THE WITNESS: I presume there would be an effect there. The 
patrons would have their choice. 

THE COURT: But you would permit, then, the Viers Mill to 
play a picture at exactly the same playing time as you would the Drive- 
In or the Villa? 

THE WITNESS: Oh, yes. 

THE COURT: If that is so, why wouldn't you permit the Villa 
and Drive-In to play the same picture at the same time? 

THE WITNESS: We would be very happy if the two exhibitors 
would agree to that. I hardly think they would agree to a day and date 
run, the Drive-In and Villa Theater. That is entirely up to the two 
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exhibitors. : 

THE COURT: Then why did you introduce the bidding system? 

THE WITNESS: We introduced that because I think there was a 
request made. I think Mr. Orsinger's office made that request, or the 
Drive-In. One of the two made the request. 

289 THE COURT: In other words, one or the other wanted a pic- 
ture exclusively at the playing time? 

THE WITNESS: Yes; without the other. 

* * * 

292 BY MR. CASKEY: 

Q. Mr. Smeltzer, what is the last important Warner Picture 
released in this area? A. Pajama Game. . 

Q. Where did that picture play in the time before the 21-day 
break? A. It played first-run Washington, Baltimore, Richmond, 
Norfolk--I think Cumberland, Salisbury, Newport News, Charlottes- 
ville--I don't know about Danville. 

They are what we call the key cities. 

Q. Were the prints that you have, the normal allotment of prints, 
being used during that time? A. Yes. : 

Q. They weren't on the shelf? A. No. I think we had to bor- 


row a couple of prints. We were very successful in borrowing two 


extra prints at that time to cover those bookings. 
293 Q. During this clearance period of Mr. Warner's of approxi- 
mately 21 days are the prints in use? A. Oh, yes. 

MR, CASKEY: Thank you, sir. 

FURTHER REDIRECT EXAMINATION 

BY MR. DOOLEY: 

Q. After the pictures have left the cities you have joat men- 
tioned, where did they go then? A. We take the next important situa- 
tions. In other words, you have a certain number of cities that are 
listed as key cities, which include those that I mentioned. Also Roanoke, 
Virginia, is a key city, and Bristol, Virginia. These prints are mde 
available then to the lesser, or you might say sub-key situations that 
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were not served in the key break, as it were, which is the release date. 

We try to book those prints solid because it is very difficult to 
get prints oftentimes for a request by an exhibitor for a particular play- 
ing time. 

As quickly as possible we take the bookings as they come in and 
put them in that particular period between your first run and your 21- 
day break. So you can book those 7 to 9 prints very solid. 

Q. During the interval of 21 days, after the picture closes, then 
Washington, Roanoke, Richmond, et al.; then it moves over into other 

294 places? A. Yes. 

Q. What would some of those other towns be? A. You would 
have possibly Portsmouth, Petersburg, Virginia Beach, --maybe 
Winchester, Harrisonburg--towns down the valley--Hagerstown, Fred- 
erick, Those would be your other situations. 

54 x * * 

295 THE COURT: Your question is a little complicated. 

Do you ever ask for a substantial number, such as 25, for bor- 
rowing before the first-run period expires? 

THE WITNESS: No, Your Honor--you mean the clearance of the 


296 first-run,21 days? I don't think we do. 

THE COURT: Very well. 

a ad * * 
298 HOMER HOYT 


was Called as a witness by the plaintiff and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DOOLEY: 

Q. Would you state your name, please. A. Homer Hoyt. 

Q. And your address. A. 3636 Sixteenth Street, Washington, 
D. C. 

Q. That is The Woodner? A. That is The Woodner. 

Q. Mr. Hoyt, what is the nature of your business? A. Iama 
market analyst and a real estate economist. 
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Q. And how long have you been so engaged in that business, 
Mr. Hoyt? A. 32 years. , 

Q. And would you give us some of the details of your + edextton 
and background in that profession? 

THE COURT: Well, are the qualifications of this witness con- 
ceded, Mr. Caskey? ! 

MR, CASKEY: Yes, certainly. | 

THE COURT: Then you don't have to embarrass the witness by 
having him detail that. | 

299 MR. CASKEY: He has even written a book. 


THE COURT: Very well. 
BY MR. DOOLEY: 3 
Q. Now, Mr. Hoyt, in connection with your work as a market 


analyst, have you in your experience conducted surveys of certain com- 
mercial or residential areas for the purpose of establishing the income 
of the area, or the buying habits of various areas? A. I have. 

Q. And would you give us a few examples of the areas which you 
have covered? 

THE COURT: I don't think that is necessary. He is weouial 
as a qualified expert. Suppose you get to what you want to elicit from 
him. | 

MR, DOOLEY: ieee well, 

QP Hoyt, ee atthe request of the plaintiff in this action, and 
at the request of myself, did you conduct a survey of the movie-going 
habits of the people of the city of Rockville? A. I did. 

Q. And percentagewise, Mr. Hoyt, how many of the people of 
the city of Rockville did you sample, approximately? A. The sample 
was 300 households containing over 1,200 people, or 5 peat of the 
population of Rockville. 

300 Q. Which is approximately what? A. 23,000. 

MR, CASKEY: Just a moment. The question was too fast, but 
we decided yesterday that the population would be dependent upon official 
figures and not upon testimony. | 
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THE COURT: This is the witness’ testimony. Whether it is 
sufficient proof or not, its probative value is a different matter. 

BY MR, DOOLEY: 

Q. Now, Mr. Hoyt, you represent that as what you call a 5 per 
cent sample, is that right? A. That is correct. 

Q. In your experience at different types of work, can you tell 
us whether or not a 5 percent sample is a heavy sampling or a thin 
sampling? 

MR. CASKEY: That is objected to. That I think is a question 
for the Court to decide and not for the witness. 

THE COURT: What is the ground of the objection? 

MR, CASKEY: I think that is a question for the Court to decide 
and not for the witness. 

THE COURT: Well, I never regard that as a valid objection to 
an expert's testimony. 

If your objection is on the ground that this is not a proper sub- 
ject for opinion evidence, that would be a different matter, but I belong 
to the school that does not regard as a proper test of what is a proper 

301 subject for expert testimony whether the matter concerning 
which opinion is sought is a particular matter the Court has to decide. 

MR. CASKEY: The opinion testimony is asked as to the ade- 
quacy of the test and not as to the result. 

THE COURT: If you object to that on the ground that it is not a 
proper subject for expert testimony, I will pass upon the objection. 

MR, CASKEY: I do so object. 

THE COURT: I will sustain the objection. 

MR. DOOLEY: If the Court please, the very reason that I 
asked Mr. Hoyt as to whether in his experience he had ever hit upon a 
percentage of the number of people surveyed, which would indicate the 
validity of the percentage-- 

THE COURT: I understand, and I am sustaining objection to 
that as not the proper subject for expert testimony. 

BY MR. DOOLEY: 
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Q. Now, Mr. Hoyt, who was associated with you in this survey 
which you directed? A. Mrs. Ann Cantor, of American University, 
who is a lecturer in the School of Marketing. 

Q. And in preparing for the survey, Mr. Hoyt, what did you do 
in collaboration with Mrs. Cantor? A. We prepared a questionnaire. 

302 Q. Do you have a specimen of the questionnaire with you? 

A. Ido. I have one. 

MR. DOOLEY: May I have this marked for identification, Your 
Honor? | 

MR, CASKEY: May I see it? 

MR, DOOLEY: Surely (handing questionnaire to counsel for 
defendants). | 

May we have this marked for identification? | 

THE COURT: Are you offering it in evidence or asking to have 
it marked? 

MR, DOOLEY: Marked for identification. 


(Questionnaire marked Plaintiff's 
Exhibit No. 4 for identification. ) 


BY MR. DOOLEY: 

Q. Mr. Hoyt, what instructions did you give Mrs. Cantor in 
relation to the use of this questionnaire? A. I gave instructions that-- 

THE COURT: I venture the suggestion that the Court can follow 
his testimony much more intelligently if you offer the suseLnOnatTs in 
evidence. 

MR, DOOLEY: Very well, sir; I will be happy to. 

THE COURT: Otherwise I don't understand what the subject of 
the testimony is. ) 

Is there any objection? 

303 MR, CASKEY: No objection to marking the questionnaire, 
THE COURT: It may be admitted. : 


(The questionnaire heretofore 
marked for identification was re- 
ceived in evidence as sauna 
Exhibit No. 4.) 
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MR. CASKEY: This is not filled out. 

MR. DOOLEY: This is a specimen, Your Honor. 

THE COURT: Very well. 

BY MR, DOOLEY: 

Q. What instructions did you give Mrs. Cantor, Mr. Hoyt, in 
relation to the use of the questionnaire? A. To take a random sample, 
sample each area in the city of Rockville, and to take one house out of 
every twenty. 

Q. Was there any particular reason why you instructed her to 
make this a random sampling? 

MR, CASKEY: That is objected to, Your Honor. 

THE COURT: I think this is preliminary. If it comes to the 
question of the admissibility of the result of the survey, and if you raise 
any objection as to that, I will pass upon that at the proper time, but I 
will allow this question. This is just a foundation question. 

You may answer. 

MR, DOOLEY: Will you read the question? 

THE REPORTER (Reading): 


304 "Question: Was there any particular reason why you in- 


structed her to make this a random sampling?” 

THE WITNESS: We wanted an absolutely scientific test accord- 
ing to approved methods of sampling so that there would be no bias in 
the results, that every area would be represented. 

MR, CASKEY: I move to strike the answer. 

Will you read the answer? It is exactly the kind of answer that 
Your Honor held yesterday-- 

THE COURT: Will you read the answer, please. 

THE REPORTER (Reading): 

"Answer: We wanted an absolutely scientific test accord- 
ing to approved methods of sampling so that there would be no 
bias in the results, that every area would be represented." 
THE COURT: I think this is responsive. Your criticism really 

goes more to the probative weight of the answer. I will overrule the 


a> a 


objection. 

BY MR. DOOLEY: 

Q. Mr. Hoyt, did Mrs. Cantor report to you the results of the 
survey? A. She did, | 

Q. And did she tabulate for you the results of the survey? A. She 


did. | 

305 Q. And do you have in the tabulation which was prepared a table 
showing the number of annual movie-going attendances in the city of 
Rockville? A. Ido. ! 

Q. And do you have a tabulation of the number of annual movie 
attendances at first-run houses in Washington, D. C.? A. Ido. 

Q. Would you tell us, Mr. Hoyt, from the tabulation which you 
have obtained, first of all the percentage of the population of the city 
of Rockville who are movie goers? | 

MR, CASKEY: That is objected to. 

THE COURT: On what ground do you object? | 

MR, CASKEY: That this is not the type of hearsay evidence that 
will be accepted to determine a fact at issue in this case. _ 

The law, of course, as to the use of economic surveys, the use 
of sampling, is in a state of flux, as I well recognize, but it seems to 
me that where you are attempting to determine a fact, namely, how 
many people have actually done something, that to tabulate it, to have 
a witness who did not ask the questions, did not make the pola, 
testify to it, violates accepted principles. ao 

I call Your Honor's attention to the decision in the Aluminum 
Company case, which I recognize is 17 years old-- 

THE COURT: Was that Judge Caffey's opinion? 

306 MR. CASKEY: That is right. . 

THE COURT: I have a high regard for Judge Caffey, 

MR. CASKEY: I recognize that a lot of water has flown over 
the dam since that decision, but I still think it is valid. 

THE COURT: What did he hold? 

MR. CASKEY: He held that the survey of test holes drilled in 
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Arkansas was inadmissible. That was a fact that had to be established 
by competent evidence and could not be established by a survey. 

THE COURT: Ordinarily I don't hear argument on questions of 
evidence, but this is a very vital matter and I will be very glad to hear 
argument, 

MR. DOOLEY: I have prepared a memorandum on this point, 
Your Honor, which I will be happy to submit to you. 

THE COURT: Have you seen it, Mr. Caskey? 

MR. DOOLEY: Iam handing a copy to him. 

THE COURT: Well, this memorandum doesn't really deal with 
the specific narrow question of the admissibility of surveys on the ground 
that they are hearsay. This is your real point, is it not? 

MR, DOOLEY: That is true, Your Honor, but in the first place 
two of the cases which I have cited are cases from our own Court of 


Appeals. 
THE COURT: I understand. I don't care what court they are 


307 from, if they are not in point it doesn't make any difference. 


MR, DOOLEY: I think they are in point, particularly the opinion 
of Judge Fahy in respect to the expert testimony of the witness who tes- 
tified in the condemnation case. I recognize in the Kaufman case, which 
I have cited, that was a special type of thing; it was a matrimonial case 
where the testimony related to the matrimonial incapacity of the defend- 
ant. 

THE COURT: If I may interrupt you, Mr. Dooley. The Rede- 
velopment Case really held that an expert witness may testify as to 
real estate values even though his opinion is based on hearsay. Well, 
there is nothing new in that; I think that was the law years before. ‘ 

The question that I have to determine is whether the results of * 
a survey are an exception to the hearsay rule, because here you have a 
situation where a person went around and asked, say a thousand people, 


how often they went to the moving pictures and where did they go, and 
tabulated their answers. 
The objection I take it is that that type of testimony is hearsay. 








147 


Now what do you say about that? Have you any authorities in support 
of your contention that such testimony is admissible? | 
MR, DOOLEY: I have searched, Your Honor, for authorities 


308 on this point. To begin with, I would like to re-read Judge 


Caffey's opinion, which Mr. Caskey mentioned. 

THE COURT: Have you Judge Caffey's opinion, Mr. a 

MR, DOOLEY: It is in 35 Fed. Supp. 

THE COURT: Do you have it here? 

MR, CASKEY: You understand, Your Honor, as I understand it 
there were-- 

THE COURT: I have forgotten just what the testimony was. 

MR, CASKEY: You understand, Your Honor, that there were 
two surveys that were involved before Judge Caffey. The second one, 
which was taken for the purpose of the trial, was admitted. The first 
one, as I understand it, which was taken by the company officials, was 
excluded. 

THE COURT: Yes, but what was taken? 

MR. CASKEY: Sir? 

THE COURT: What was excluded? : 

MR. CASKEY: The issue, as I understand it, in the Aluminum 
Company case was the number of drillings that had been made for baux- 
ite in Arkansas. : 

Judge Caffey let in--there is no question about it--a report made 
under the supervision of a man on the stand as to the number of such 
surveys. That survey, as I understand it--I could be wrong, but as I 
understand it--having been made after a preliminary one which had been 
made by the company had been excluded, and then when that was ex- 
cluded, and during the trial, they had the second one made. 

THE COURT: No, I want a little more precise statement as to 
just what the survey was that was excluded, 

MR. DOOLEY: I think I can tell your Honor what it was, be- 
cause while it has been some days since I read Judge Caffey's opinion 
I think I have a sufficient recollection of it, but I don't want to interrupt 





148 
Mr. Caskey. 

MR, CASKEY: As my memorandum reads, Your Honor will 
remember one of the issues in the Aluminum Case was whether the 
Aluminum Company had a monopoly on bauxite in Arkansas, which is 
one of the States where the principal deposits are. 

An exhibit was offered showing a drilling of some 600 holes and 
the results, as to whether or not the drillings revealed the presence 
of bauxite. 

The Court held that that document, having been made in the 
course of business of the Aluminum Company and not for the purpose 
of the trial, was admissible over the Government's objection, and the 
Court said, at page 823-- 

THE COURT: What is the volume number? 

MR. CASKEY: 35 Fed. Supp. 820; the pertinent quotation is 
at pages 823 and 824, 

I want to point out that as I understand it, in our instant situa- 
tion, this witness adds nothing to the testimony that he is about to give; 

310 that is, the questions were not asked by him; he didn't make the 
tabulation. Any competent person could testify exactly as he is going 
to testify. 

And secondly, as appears on the face of the form, the inter- 
viewer inquired not only as to the habits of the particular person to 
whom he or she was talking, but also as to other members of the family, 
so that the compilation is not only a report of what say 200 people told 
the interviewers that they did, but also purports to state what they told 
the interviewers other people, members of the family or residents of 
the same house, did, so that it seems to us it gets mighty far away 
from what has been recognized. 

There is a new book called ''The Use of Survey Research Find- 
ings as Legal Evidence," published by a group of professors called The 
Advertising Research Foundation. That contains, oh, it must be 150 
pages, and contains a great deal of authority pro and con as to the ad- 
missibility of various types of surveys. 
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 @ Now, I want to say this, that I recognize that in unfair competi- 
| tion cases--because this is a matter that all of us are equally concerned 
about--I recognize that in passing on cases the courts have taken hear- 
say evidence; that is, the courts have allowed witnesses to get on the 
stand and testify as to what the word "coke" means to them, whether it 
means Coca-Cola or means this, that or the other--I recognize that, 
311 but it seems to us that here you are trying to prove a specific 
m fact, namely, that Mr. Jones, who lives at a certain place in Rockville, 
went down town to the movies three times a year, or never went down- 
town. And then you are trying to draw from that an inference that the 
same ratio applies to everyone living in Rockville. | 
Now Your Honor will recognize, I think, that of all the thirty 
people in this room, if you took six of them it wouldn't be fair-- 
312 THE COURT: Iam not concerned with probative weight. Iam 
* - only concerned with the objection that it is hearsay. 
Is there anything else you wish to say on the = ‘of the ob- 
jection that this is hearsay? 
Do you wish to say anything further? 
MR. DOOLEY: I think he has something else to say. 
MR, CASKEY: We have that book in the office. | 
THE COURT: Iam going to rule, but I want to give both sides 
an opportunity to make a full argument because the question is some- 
re what novel. It is out of the run of the routine evidence cases. | 
MR. DOOLEY: In the cases I have cited in my memorandum at 
least two of them, and one from this Circuit, dealt with situations where 
the expert was testifying as to values in land condemnation cases. In 
those two cases, and, incidentally, our circuit followed the Fourth 
Circuit on the proposition, and what the Court said in those two cases 
was essentially that it doesn't make very much difference where the 
a expert gets his information from. 
THE COURT: I understand all of that. Let us not consume time. 
This is not expert testimony. This is testimony of a survey--this is 
fact testimony. | 
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MR. DOOLEY: No. I have brought Mr. Hoyt here as an expert. - 


THE COURT: This is not expert testimony. Expert testimony 


313 is opinion testimony. He is an expert in the sense he is an ex- 


pert in making surveys and making marketing analyses. But this par- 
ticular testimony is fact testimony, namely, that so and so many people 
go to the movies so often. 

MR. DOOLEY: Yes. But he is interpreting the facts in the tab- 
ulation. 

THE COURT: No. He is giving the tabulation. 

MR. DOOLEY: I would like to say this about Judge Caffey's 
opinion in the Aluminum case. AsI say, it has been several days since 
I read it. But my understanding of the case is this, that in the Alcoa _ 
case the Government charged that Alcoa had a monopoly, or owned-- 

THE COURT: Let us not go in Judge Caffey's opinion. Iam 
not going to base my opinion one way or the other on that opinion. 

MR. DOOLEY: In the two condemnation cases which I cited to 
Your Honor, these cases were to be tried before juries. The courts 
are very much more circumspect in dealing with questions involving 
hearsay even where there is the opinion of an expert involved, than it 
is in a situation where the judge is trying, -- 

THE COURT: The rules as to competence of evidence are the 
same whether the trial is before a jury or without a jury. The rules 
as to relevancy are a little more relaxed in non-jury trials. 


314 MR. DOOLEY: In the two cases which we cited, the courts did 


say that the trial judge must use discretion and caution and what-you- 
will, in admitting the testimony. : 
In this case I certainly think that the testimony is admissible. 


What Your Honor chooses to believe is something else again. Let me “ 
outline for you briefly how this proof will be made in the particular in- 
stance. is 


THE COURT: No. I have to rule on the objection to the question , 
on the record. 
MR, DOOLEY: Mr. Hoyt, who I submitted originally as an 





151 
expert, gathered the information together, or at least he directed the 


survey. | 
THE COURT: I understand all of that. I heard his testimony. 
MR, DOOLEY: And I think that Your Honor can find that there 
is a circumstantial guarantee of the truthfulness of the material which 
he assembled, That was one of the points that Judge Caffey made in 
his opinion: . 

The circumstantial guarantee of trustworthiness in the evidence 
which has been compiled--that is the touchstone from which we depart. 
If circumstantially the evidence is trustworthy, then it is admissible 
and may and should be considered by the trial judge. I think that if we 
go along in this case, Your Honor may very well be satisfied that as 
to the circumstantial trustworthiness of the evidence, and accept it for 

$15 what probative value-- 

THE COURT: I ask you what you expect to prove by this witness. 

MR, DOOLEY: I expect to prove from the survey which has 
been made that of all the annual movie attendances in Rockville there-- 
of all the annual moviegoers in the city of Rockville, only 4.7 per cent 
of these movie attendances were at downtown first-run h~ases. 

Why do I want to prove this? 

THE COURT: I don't want to know your reasons. 

MR, DOOLEY: That is the point-~-only 4. 7-- 

THE COURT: Mr. Caskey, is there any contention on your part 
that a large percentage of people who live in Rockville travel all the way 
to F Street, Washington, to see a movie? I should hardly think that 
would be the case. | 

MR. CASKEY: I think it is entirely dependent upon the picture 
and the character of the people. If I may say a personal word, I have 
a teen-age daughter and she seems to go to the movies as far away from 
home as possible. I myself find it so difficult to go a half a block-- 

THE COURT: Rockville is about 15 miles from F Street, if I 
am not mistaken. 3 

MR. CASKEY: That is correct. As will be shown, a substantial 
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number of people who live in Rockville are employed in Washington, 
shop in Washington. 

316 THE COURT: I want to know whether you are going to contend to 
the contrary. 

MR. CASKEY: Iam going to contend there is substantial patron- 
































age-- 

THE COURT: Are you going to offer any evidence in support of 
that? 

MR, CASKEY: We are going to offer evidence of attendance at 
the theaters. 

THE COURT: Whatever ruling I make will be applicable to both 
parties. 

MR, CASKEY: There is no doubt about that. It may be that we 
will both end by offering proof under Rule 34; I don't know. 

THE COURT: You both might end up by having the evidence of 
both sides excluded. 

MR, CASKEY: The difficulty that I see is in the projection and 
inclusion of people who were not interviewed--I mean, as I understand 
it, if some organization asks a thousand people, "Do you use Square 
Soap instead of Round Soap", the courts would tend to take that. 

But if they did not ask them that question, they asked these 
people, ‘What do other people in your family, in your house, do?" 
That seems to me to be the basis of it. Then they project that. Of 
course, on cross-examination we will get the exact number of people 

317 who answered the question, and so forth and so on, if it comes 
in. But it seems to me we are getting further apart from anything that 
has been received. I may say there is a rather amusing--I don't know 


it is extremely helpful--but rather amusing article in 63 Harvard Law P 
Review called the Pollsters in Court, Probably that deals more with 
weight then it does with competency. - 


THE COURT: You may resume your seat, gentlemen. : 
I have permitted a much longer argument on this question of ad- 
missibility of evidence than ordinarily I allow. Ordinarily I rule on 
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objections as to evidence without hearing the argument. This is not a 
routine question. It is 2 novel question because surveys are develop- 
ment of recent times, and the law on the admissibility of such surveys 
is not entirely settled. 

What the plaintiff is offering to do is to. introduce into evidence 
through the witness on the stand the result of a house-to-house survey 
made under his supervision and in accordance with his instructions, of 
certain percentage of the population of Rockville inquiring as to their 
habits of attendance at motion picture theaters, namely, how often they 
went to the motion picture theaters; and whether they confined their 
patronage to the neighborhood in which they lived or whether they pa- 
Fi tronized any of the downtown Washington theaters; and if so, to what 
$18 extent. | 

The objection advanced to the admissibility of the evidence is 
that it is hearsay. This court had occasion to pass upon this question 
only a few weeks ago in the case of Marcalus Manufacturing Company 
against Watson, which I tried and decided on November 1st of this year. 

That was a trademark case. It was an action against the Com- 
missioner of Patents to require him to register a trademark which he 
had held was not a proper subject for registration. 

There was offered in evidence on behalf of the plaintiff the tes- 
timony of a person called at the trial an interviewer, who visited cer- 
tain stores; one in New York City and another in a city in Connecticut; 
and stopped various customers coming out of the store; showed them 
the particular mark which was sought to be registered, and asked for 
their reaction as to what the mark meant to them. | 

I admitted the evidence as to what percentage of those inter- 
viewed recognized the mark. I held it was not hearsay because it was 
not proof of any fact. It was proof of a state of mind of the individual 

a interviewed. 


% 


Utterances exhibiting the state of mind of a person are not sub- 
ject to objection as hearsay. 
Previously the same result was reached Ny the Third Circuit in 
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the case of United States v. 88 Cases, More or Less, 187 Fed. 2d. 967- 
| 319 974. That was an unfair competition case. And evidence ofa 
similar survey was tendered and admitted. The survey consisted of . 


answers to questions to members of the public as to what the person 
to whom the inquiry was directed thought was contained in the defen- 
dant’s product. . 

The Third Circuit held that was admissible because testimony © 
was offered solely to show as a fact the reaction of householders and . 
others of the public generally when shown a bottle of the defendant's - 
beverage. 

It was not offered; and the Court makes that distinction; it was 
not offered to show the contents of the beverage. 

Now, in my opinion, in the Marcalus case I pointed out by way 
of illustration that a poll of public opinion would not be subject to the 
hearsay rule. The evidence I admitted in that case was evidence of a 
person's state of mind. 

Here, however, we have a survey tending to show certain factual 
data, as distinguished from mental state or mental reaction. I think the 
testimony sought to be elicited from this witness is subject to several 
objections, each of them on the ground that it is hearsay. 

The first and primary objection is, in the opinion of this Court, 
that a compilation of answers to questions addressed to members of the 
public concerning factual matters to be used as proof of a fact answered 
by the persons to whom the questions were addressed, as distinguished 
from their state of mind, is objectionable as hearsay. 


320 There are two, what might be called subordinate objections, 
here. The first subordinate objection is that the person to whom the 
inquiry was addressed answered not only for himself but for members ‘ 
of his family as well. That makes this testimony hearsay twice removed; 
and another subordinate objection is that the witness who is testifying is . 


not the person who made the survey, but is testifying from the results 
of a survey made by a person by whom he is employed and supervised, 
That makes the testimony hearsay thrice removed, 
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For all of these reasons, the Court will sustain the objection. 

If you wish to make the record, you may have the document con- 
taining the results of the survey marked for identification. 

x * * * 

322 IRA I, SICHELMAN 
was called as a witness by the plaintiff and, being first duly sworn, 
was examined and testified as follows: . 
DIRECT EXAMINATION 

BY MR. DOOLEY: 

Q. Will you state your name. A. IralI. Sichelman. 

Q. And your address. A. 7303 Twenty-fourth Avenue, Lewis- 
dale, Maryland. 

Q. And your occupation? A. Branch Manager for Twentieth 
Century Fox. 

THE COURT: You will have to speak louder, so everyone can 
hear you. You are not in an office; you are in a big courtroom. 

BY MR. DOOLEY: | 

Q. Where is the branch office of Twentieth Century Fox? 
A. The branch office of Twentieth Century Fox is at 415 Third Street, 

323 Northwest. | 

Q. Mr. Sichelman, how long have you been employed as branch 
manager of Fox? A. Since November 1953. 

Q. Prior to that were you employed in the sania atin Exchange 
office in any other capacity? A. Yes, sir. 

Q. In what capacity? A. As sales manager of Twentieth Cen- 
tury Fox. 

Q. And how long did you hold that position? A. I believe three 
years. . 

Q. And where were you before that? A. I have been in Wash- 
ington since 1945. 

Q. In what business? A. With Twentieth Century Fox. 

Q. You have just taken us back to 1950 when you became sales 
manager, and what job did you hold with Twentieth Century Fox for the 


™ 
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previous five years? A. As a salesman on the road. 

Q. Mr. Sichelman, are you acquainted with the clearances on 
the Twentieth Century Fox product in the Washington area? A. Yes, 


Iam. 


Q. And your acquaintance with the clearances of Twentieth 


Century Fox product extends throughout the whole exchange area, does 


324 


it not? A. You will have to repeat that; I didn't get the question. 
MR, DOOLEY: Will you read the question? 
THE REPORTER (Reading): 
"Question: And your acquaintance with the clearances 
of Twentieth Century Fox product extends throughout the whole 
exchange area, does it not?” 
THE WITNESS: Yes, sir. 
BY MR. DOOLEY: 
Q. And what area does the Washington Exchange serve? 


A. Twentieth Century Fox serves the State of Virginia, the State of 
Maryland, District of Columbia, and parts of Delaware. 


Q. Anything in West Virginia? A. Part of West Virginia. 
Q. Have there been any changes in the clearances since you 


have become branch manager for Twentieth Century Fox in Washington? 
A. I believe there has been one change that I know of in Salem, Vir- 


ginia. 


Q. And how long ago did that occur? A. Oh, I believe about a 


year ago. 


Q. What was that? An advance or a move back? A. He moved 


up seven days. 


325 
days. 


Q. He moved what? A. He moved up on his availability seven 


Q. From what to what? A. From fourteen to about seven days. 
THE COURT: Where was that change? 

THE WITNESS: Salem, Virginia. 

MR. CASKEY: I object to that. It is completely irrelevant. 
Salem, Virginia? It strikes me that is extremely irrelevant. 
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THE COURT: It is a little remote, but that affects the proba- 
tive value. There being no jury, I don't think it will do any harm. 

Iam going to ask you to suspend a few minutes; I want to take 
up an emergency matter. 

(Following the hearing of the emergency matter, the case on 
trial was resumed. ) | 

BY MR. DOOLEY: 

Q. Mr. Sichelman, this last change in Salem, Virginia, oc- 
curred about a year ago, you say? A. I believe it wasa year ago. 

Q. Prior to that, since you have become branch manager of 
Twentieth Century Fox office in Washington, there has been no other 
change, is that it? A. I would like to hear that question again. 

MR, DOOLEY: Will you read the question? | 

326 THE COURT: Suppose you repeat the question. 

BY MR, DOOLEY: 

Q, Other than the change you mentioned in Salem, Virginia, 
there has been no change in any of the clearances since you became 
branch manager of the Washington office? A. You mean pertaining to 
Salem, Virginia? | 

Q. No. Nowhere else in the Washington Exchange area. A. Not 
that I recall at this moment. | 

THE COURT: When did you become branch manager? 3 

THE WITNESS: In 1953, sir. | 

BY MR. DOOLEY: | 

Q. Your answer is, not that you recall at this moment? A. Not 
that I recall. 7 

Q. I was speaking about the whole area served by the Washing- 
ton Exchange. 

THE COURT: Yes, that was what he answered, 

BY MR. DOOLEY: 

Q. Let us confine ourselves to the Washington area, specifically, 
from the center of Washington extending out radially about 30 miles from 
Washington, has there been any change in the last four years in those 
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clearances? A. Not that I recall, sir. 
Q. For three years prior to 1953 you were sales manager for 
Fox, is that right? A. Yes, sir. 
327 Q. Were you acquainted during that period with the runs and 
clearances on Fox product in the Washington Exchange area? A. Gen- 
erally so. 
Q. And confining ourselves to the area 30 miles radial from 
Washington, what changes occurred in the clearances during those 
three years when you were sales manager? A. Well, that was six 
years ago; it is hard to recall, but I will check some records at the 
office. 
Q. Do you have any recollection of any? A. I don't have any 
recollection. 
Q. Is it your general recollection that there were changes or-- 
A. I don't think there were any changes. 
Q. That takes us back to 1950, and for the previous five years 
you were a salesman for Twentieth Century Fox. A. Correct. 
Q. And do you have any general recollection now as to whether 
there were any changes in the clearances in the area 30 miles radial . 
from Washington? A. Iam sorry to say, but I was a'salesman down 
in Virginia which had nothing to do with the Washington teil right 
around here. 
Q. Mr. Sichelman, do you have any knowledge of the clearance 
agreements of the other distributors whose offices are here in Wash- ‘ 
$28 ington? A. Just general knowledge that you pick up from every- ‘ 
day business. 
Q. Well, tell us about your general knowledge on their clear- 
ance pattern. 
THE COURT: I think you had better ask specific questions. 
MR, DOOLEY: All right, sir. $2 gt oy @5 ; 
BY MR, DOOLEY: 
Q. . You say you have just general knowledge of the clearances 
of the other distributors, is that correct? A. That is correct. 





159 

Q. Let me get a little specific. Do you keep any records in 
your office of the clearances granted by the other distributors? 
A. Yes. 3 

Q. Do you check the newspapers to see what pictures are break- 
ing? A. Yes, sir. 

Q. Do you check the newspapers to see what pictures are play- 
ing first run? A. Yes, sir, I do. 


> | Q. AndIam talking about the other distributors’ pectin 
A. Yes, sir. 
329 Q. And do you check the newspapers to see when the pictures 


that have concluded their first run in Washington appear in the sub-run 
houses? A. Occasionally I do. : 

Q. But not as a regular practice? A. No, sir. ) 

Q. How many first-run theatres are there in Washington served 
by Twentieth Century Fox? A. In the entire territory? : 

'  Q, ~-No, in the city of Washington. A. City of Washington, I 
would say there are possibly eleven to thirteen first-run theatres. 

THE COURT: I think we have all that in the interrogatories and 
in the table that has been filed. 

MR, DOOLEY: Yes, I think so. 

BY MR. DOOLEY: 

Q. Mr. Sichelman, in your job as the Branch Manager for Twen- 
tieth Century Fox do you know whether there is any difference in the box 
office gross of a first-run house as against a sub-run house? Do the 
first-run houses earn more on the pictures? A. Absolutely. | 

Q. Expressed percentagewise, if you can do it, how much more? 

MR, CASKEY: For what? | 

330 A. That would be a hard one to answer without looking at a par- 
ticular picture; taking a generality I couldn't answer it without sitting 
down and actually figuring it out. ) 

THE COURT: I suppose it would not be disputed that a first-run 
motion picture house usually earns more money than one that is not a 
first-run. I should think that would be an obvious inference, would it not? 











ee 
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MR, CASKEY: As to gross I would agree with you, but not 


always as to earnings. 

THE COURT: Oh, well, I mean gross, of course. I assume. 
that a big theatre on F Street would earn much more than a little 
neighborhood theatre in the suburbs. 

MR, CASKEY: Yes, but I can remember when Fox had to give 
back the Capitol Theatre down here because we couldn't operate it, and 
there were plenty of small neighborhood theatres in Washington that were 
making a living. 

THE COURT: Very well. Proceed in your own way. 

BY MR, DOOLEY: 

Q. Mr. Sichelman, in determining whether or not a theatre 
shall receive first run, or whether it shall be a sub-run theatre, do 
you take into consideration the appointments of the theatre, such as the 
seats and the carpet on the floor, and whether it is clean and painted and 
well kept? A. We certainly do. 


331 Q. Anda theatre that is well kept and has nice appointments 


would probably be given a preference in run over another theatre of 
similar size, would it? A. It should, but we also take into considera- 
tion other factors. 

Q. Do you take into consideration the type of equipment that 
there is in the theatre? A. We do. 

Q. And when I speak of the equipment I mean projection equip- 
ment and sound equipment, and if the theatre can show not only regular 
35 millimeter film but also can show Cinemascope product or Cinema- 
scope film, or whatever you call it, that type of theatre waild be a pre- 
ferred customer, wouldn't it? A. If in the event he had everything you 


spoke about he would be a preferred customer. ‘ 
Q. On Twentieth Century Fox product, do the Rockville Drive- 
In and the Villa-- , 


THE COURT: Does what apply to the Villa? 
BY MR. DOOLEY: 
Q. On Twentieth Century Fox product do the Rockville Drive-In 
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and the Villa bid? A. I believe nine months out of the year they bid. 

Q. During the nine months that the Rockville Drive-In, is open, 
is that right? A. That is right. 





332 Q. And the rest of the time what does the Villa get? A. We 


negotiate with the Villa Theatre for our pictures. 

Q. Ona 21 day availability? A. That is correct. | 

Q. Does the Villa bid against the Viers Mill Theatre for pro- 
duct? A. No, sir. 

Q. Does the Drive-In bid against the Viers Mill for product? 

A. No, sir. 

Q. And the Viers Mill Theatre's availability is 21 days, is it 
not? A. That is correct, sir. 

Q. And you negotiate with the Viers Mill Theatre directly either 
on a percentage basis or on a flat rental basis, don't you? A. We ne- 
gotiate withthe Viers Mill Theatre. 

Q. And either for a flat rental or a percentage rental? A. That 
is correct. 

Q. Did you have anything to do with the determination to make 
Twentieth Century Fox product available to the Villa on 21 day availa- 
bility? A. I made my recommendation to my home office. _ 


333 Q. But you did not make the decision? A. No, sir. 


Q. Before you made a recommendation to your home office did 
you go out to Rockville and survey the area? A. Well, I have been 
through Rockville a number of times. ) 

Q. Well, how many times? A. I would say 20 or 30 times. 

Q. Over what period? A. In the last three or four years. 

Q. Driving through? A. Driving through. ) 

Q. Any visiting? A. No visiting; driving through Rockville. 

Q. That is essentially your acquaintance with the town? A. That 
is it, sir. 

MR. DOOLEY: That is all. 


. CROSS EXAMINATION 
BY MR. CASKEY: 
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Q. How many theatres are there in the area served by the 
Washington Exchange? A. I would say about 850 theatres, sir. 

Q. And approximately how many of those theatres does Twen- 
tieth Century Fox serve? A. I would say about 600. 

334 Q. Who is Mr. Glenn Norris? A. Western Divisional Sales 

Manager for Twentieth Century Fox. 

Q. Prior to his becoming Western Divisional Sales Manager 
what was his position? A. Eastern Division Sales Manager. 

Q. And as such did he have jurisdiction over Washington? 
A. Yes, sir. 

Q. To your knowledge did he reside in Washington at one time? 
A. Yes, sir, he resided in Falls Church. 

Q. Where? A. Falls Church, Virginia. 

Q. That I understand is a very nice neighborhood. A. That is 
correct, sir. 

Q. This theatre down in Salem is near Roanoke, isn't it? 
A. That is correct, sir. 

Q. And it is operated by a man named Bob Harris? A. That is 
correct. 

Q. And he wanted to move up from 14 days to 7 days? A. That 
is correct. 

Q. And you let him move up? A. Yes, sir. 

335 Q. And what happened? A. We let him move up for about six 

or eight pictures and then he moved back to his normal 14 day run. It 
wasn't profitable. 


* * ak sd 


Q. Mr. Sichelman, you say you made a recommendation to New 


York as to the terms, availability, and run which Twentieth Century 4 
Fox should deal with the Villa Theatre? A. That is correct, sir. 
336 Q. Regardless of what it is, and Iam not asking you that, did ' 


you make that recommendation free from any consultation or understand- 
ing or arrangement with any other distributor of motion pictures? 
A. No, I didn't consult any other exchange, area, or anything. I just 
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made my own decision. 3 
Q. Whatever it was, you made it? A. I made the decision. 
cg * * a 
SIDNEY COOPER 
was called as a witness by the plaintiff and being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOOLEY: 
Q. Would you state your name, please? A. Sidney Cooper. 
337 Q. And your address? A. 10707 Edgewood Ave., Silver Spring, 
Maryland. : 
Q. Mr. Cooper, what is your occupation? A. Iama District 
Manager for United Artists Corporation. A 

THE COURT: You will have to keep your voice up. 

BY MR. DOOLEY: 

Q. Mr. Cooper, as District Manager, what area are you in 
charge of for United Artists? A. I have jurisdiction over Washington, 
Pittsburgh, Cincinnati, Detroit, and the Indianapolis exchanges. 

Q. And all of those cities that you have mentioned are the cen- 
tral points for exchange areas, aren't they? A. Yes, sir. 

Q. And who is your branch manager here in Washington? 

A. Albert M. Kane. : 

Q. But you are his boss, is that it? A. —/ sir. 

Q. How long have you held this position? A. Two years. 

Q. And prior to that where were you located? A. In Washing- 
ton, D.C. as the local manager. 

Q. Were you branch manager in Washington? A. yes, sir. 

Q. And how long did you have that position? A, Approximately 

two years. 

Q. And where were you before that? A. New Haven, Connecti- 


Q. In what capacity? A. Branch manager. 


Q. You are of course acquainted with the clearances on United 
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Artists product in the Washington Exchange area, are you? A. Yes, 


sir. 

Q. And what territory does the Washington Exchange area 
cover? A. Well, we cover the District, Maryland, Virginia, anda 
portion of Delaware. 

Q. Anything in West Virginia? A. A portion of West Virginia. 

Q. You are acquainted with the clearance provisions through- 
out that whole area on United Artists product? A. For the most part. 

Q. You are acquainted with the clearance provisions on United 
Artists product in Washington and within 30 miles of Washington, 
aren't you? A. Yes, sir. 

Q. In the last four years, since you have been located in Wash- 
ington, have there been any changes in clearance on United Artists pro- 
duct as between first-run houses in Washington and sub-run houses? 


339 A. I don't quite understand the question. 


Q. Let me see if I can rephrase it. 
During the last four years have any of the clearance periods be- 
tween the first-run houses in Washington and the sub-run houses in the 
environs of Washington, extending out thirty miles from the center, 
have those clearance periods changed? A. No. 
THE COURT: The Caurt would like to inquire of counsel, I no- 
ticed that question has been addressed to each of these witnesses; what 
is the relevancy of the matter as to whether there have been recent 
changes in clearances or not? 
MR, DOOLEY: Your Honor, for my answer I go back to the 
Paramount case. 
THE COURT: I know, but my question is, What is the relevancy? 
MR, DOOLEY: A static condition on the part of all the distribu- 
tors would suggest the inference that they were all working together. 
THE COURT: In other words you are tendering it in support of 
your contention that there was concerted action. 
MR, DOOLEY: Yes, sir. : 
THE COURT: Very well; that answers my question. 
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340 BY MR, DOOLEY: | 

Q. Mr. Cooper, do you keep any records in your office of the 
clearances granted by your competitors, shall we say? A. No, sir. 

Q. Do you follow the clearance picture of the other distributors 
in Washington? A. DoI follow the picture? ) 

Q. The clearance picture. 

THE COURT: What do you mean by "picture?" We are talking 
about motion pictures, 

MR. DOOLEY: What I really mean is the clearance setup, but 
perhaps I shouldn't use that word, . 

Do you understand? 

THE WITNESS: Yes, I understand now. 

Not to any great extent, no. 

BY MR, DOOLEY: 

Q. Do you read the theatre advertisements in the a See 
A. Yes, sir. 


Q. And you of course know when your own product is Hage 


first run down town, don't you? A. Yes, sir. 

Q. And you know from the advertisements in the newspapers 

when the other distributors' product is playing downtown, don't you? 
341 A. Yes, sir. 

Q. And you know from examining the newspapers, particularly 
the theatre advertisements, when the other distributors release their 
product to the sub-run houses, don't you? A. I know when they are 
moving in with them, according to their ads, yes, sir. 

Q. And you know, don't you, what the clearance period of the 
other distributors is? A. Ina general nature I do. 7 

Q, Well, what is it? What do you know about it? A.: You are 
talking about the Washington theatres? 

Q. Yes. A. I know that for the most part they break about 
the same as we do. | 

Q. All of the other distributors, is that it? A. For the most 


part. 
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Q. Mr. Cooper, in determining whether or not a theatre will 
get first-run pictures do you take into consideration the appointments 
of the theatre? A. Yes, sir. 

Q. The seating? A. Yes, sir. 

Q. And the other accommodations? A. Yes, sir. 

Q. And the projection and sound equipment? A. Yes, sir. 

342 Q. Have there been any advances on United Artists product 

from sub-run to first-run in Washington since you have been there? 
A. Yes, sir. 

Q. And what were the advances? A. How do you mean, what 
were the advances? 

Q. Well, what theatres advanced from sub-run to first-run? 
A. The Apex Theatre. 

Q. Where is that located? A. In the District. 

Q. Whereabouts? 

THE COURT: We all know where the Apexis. Don't let's 
waste time. 

BY MR, DOOLEY: 

Q. When did they advance from sub-run to first-run? 

THE COURT: What kind of advance was it? 

THE WITNESS: From a sub-run policy to a first-run policy. 

BY MR. DOOLEY: 

Q. When did it make the advance? A. Oh, I would say about 
seven or eight months ago, roughly. 

Q. And has there been any difference in the box office gross of 

343 the Apex since it advanced from sub-run to first run? A. I 

couldn't honestly say. 

THE COURT: I guess you would have to ask somebody from 
Apex, 


MR, DOOLEY: Well, of course-- 

THE COURT: His testimony would be hearsay even if he knew. 
BY MR, DOOLEY: 

Q. How do you negotiate for film with the Apex? Do they bid 
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for it against anybody else? A. No. 

Q. You negotiate with the Apex for product? A. Yes. 

Q: At specified percentages? A. At terms. 

Q. And mostly these films are taken by the Apex on a pereent- 
age rental basis, aren't they? A. Yes, sir. 

Q. And does the Apex report to United Artists as a regular 
part of their business the box office grosses? A. Yes, sir. 

Q. So that in your office you do have a record of the box office 
gross of the Apex, do you not? A. Yes, sir. 

344 Q. And the question I asked you was, do you know whether or 
not the Apex box office is greater now than it was when it was playing 
sub-run? A. It is still hard to answer because we have only played 
one picture in the theatre. ! 

Q. And that is in the seven or eight months since it advanced? 


A. Yes, sir. 
Q. What was that picture? A. The Monte Carlo Story. 


Q. And how long did it play at the Apex? A. I nelseve it was 
a two-week run; it ran two weeks in all. 

Q. Are you able to tell us from your recollection what the 
gross was per week, approximately? A. I would say the first week 
was approximately $5, 000. | 

Q. Do you know what it was the second week? A. No, sir, not 
off-hand. 

Q. Do you, Mr. Cooper, have any recollection of--and I say 
“approximately"--the average box office gross at the Apex Theatre 
prior to the time that it played The Monte Carlo Story? A. I could 
not give you an exact figure. ; | 

Q. Well, approximately. A. Oh, I would say about $1, 500 in 

345 half the week. 

THE COURT: $3,500 a week, in other words? 

THE WITNESS: Well, Your Honor, I am judging it uy the way 
we had played pictures. 

THE COURT: When you say $1, 500 half a week-- 
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THE WITNESS: On our own product. I couldn't very well say. 
what they might have done on somebody else's product. I would saya 
maximum of $1, 500. 

BY MR. DOOLEY: 

Q. Does your product play both the Rockville Drive-In and the 
Villa? 
THE COURT: I didn't get your question. 
BY MR. DOOLEY: 
Q. Does United Artists product play both the Villa Theatre and 

the Rockville Drive-In? A. Do you mean together? 
Q. No. Do you license product to both of those theatres? 
A. We have. 

Q. And do they bid against each other for the product? A. Yes, 
sir. 

Q. For how many months of the year do they bid? A. Well, 
they bid as long as the Drive-In is in operation. 

346 Q. Approximately nine months of the year? A. Approximately 
eight or nine months, I would say. 

Q. Do you sell to the Viers Mill Theatre on Viers Mill Road? 
A. Yes, sir. 

Q. Does the Viers Mill bid against the Rockville Drive-In for 
product? A. No, sir. 

Q. Does it bid against the Villa for product? A. No, sir. 

Q. And during the three months of the year when the Rockville 
Drive-In is not open you negotiate directly with the Villa for product, 
is that right? A. Yes, sir. 

Q. Do you sell the Villa both percentage pictures and pictures 
at a flat rental? A. I would say so. 

Q. Are you able to tell us what percentage of the box gross at 
the Villa Theater the Villa pays for film when it is licensed a percent- 
age picture? . 

MR, CASKEY: I object to that. It is all in evidence. : 

THE COURT: I venture to suggest this: What Villa pays you can 
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get from the figures of your own client. Why take up the time of the 
Court? 3 


MR, CASKEY: It is in evidence in Exhibit 10, picture by pic- 


ture. 

MR. DOOLEY: Thank you for reminding me of that; I had for- 
gotten it. 

BY MR, DOOLEY: 

Q. Mr. Cooper, did you yourself make the determination that 
the Villa's availability would be 21 days at the time it opened? A. No, 
sir, I was not here when the Villa opened. 

Q. I don't want to argue with the witness, but I would like him 
to think about that. A. Iam sorry, I spoke too quickly. | 

MR. DOOLEY: He made a mistake. 

THE WITNESS: It was a mistake on my part. Yes, I was here 
when the Villa opened. 

BY MR. DOOLEY: 7 

Q... And did you make the determination that the Villa's availa- 
bility would be 21 days? A. Not entirely. 

Q. Did you make a recommendation in relation to it? A. Yes. 

Q. And to whom did you make a recommendation? A. My 
home office, the legal department. 

THE COURT: You say your home office? 

THE WITNESS: Home office, legal department, sir. 

BY MR. DOOLEY: : 

Q. And did you recommend a 21 day availability? ‘J For Villa? 

Q. Yes. A. The Villa did have a 21 day run. 

Q. Well, the Villa opened in December, 1955; you must mean 
that the Milo hada 21 day. A. Yes, let us say that was the established 
clearance there; they had a 21 day run. : 

Q. And there wasn't any change at all when the Milo closed and 
the Villa opened, is that right? A. No change. 

Q. Do you goto Rockville very often, Mr. Cooper? 4. No, 
sir. | 
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Q. You were a comparative newcomer to Washington when the 
Villa opened in 1955, were you not? A. I had been here a couple of 
years at that time. 

Q. Had you ever been in Rockville up to that time? A. Yes, 
sir. 

Q. What had you done? Had you driven through it or had you 
visited out there? A. Well, I had occasion to visit out there and I had 
driven through Rockville. 

Q. Had you driven through Rockville many times during the two 
years prior to the opening of the Villa? 

349 THE COURT: I think that is immaterial. He has answered that. 

BY MR. DOOLEY: 

Q. Did you make any specific survey of Rockville before making 
your recommendation that the Villa should be a 21 day availability? 

A. I did go out there at the time we learned they were remodeling. 

Q. And what did you do when you went out there? A. I found 
the theatre in the midst of being remodeled. It was let us say a sham- 
bles at the time. 

Q. Did you go back later? A. I did make a second trip out 
there after the theatre reopened, 

Q. Mr. Cooper, how many first-run houses are there in Wash- 
ington which are served United Artists product? A. Well, we serve 
the Loew's Capitol; the Columbia; the Palace; we have served the RKO 
Keith's Theatre; we have served the Playhouse; we have served the 
Ontario Theatre; we have served the Dupont Theatre; we have served 
the Apex. I think I have covered them. 

. Q. How many new pictures do you have playing first run in 
Washington at a time, as a general rule? A. First run? 

Q. Yes. A. Asarule one. 

350 THE COURT: How do you determine which of the houses should 
have the first run picture? 

THE WITNESS: How do we determine? 

THE COURT: Yes. 
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THE WITNESS: We are on bidding first run Washington. 

THE COURT: You offer a new picture for first run to all the 
first-run houses and ask them to bid? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And you give the picture to the highest bidder? 

THE WITNESS: We evaluate the bids. 

THE COURT: But you give it to what you consider the best bid? 

THE WITNESS: The best bid. 

THE COURT: The theater that puts in the best bid, is that it? 

THE WITNESS: Yes, Your Honor. 

BY MR, DOOLEY: | 

Q. After the picture finishes playing Washington where does it 
go? A. It is then ready for the suburban runs, the runs that key off of 
Washington. ; 

Q. What are they? 

THE COURT: Which run where? | 

351 THE WITNESS: That key off of first run Washington, that follow 

first run Washington. 

BY MR. DOOLEY: 

Q. What does that mean? A. Our sub-run break, 

Q. Specifically, what does that mean? 

THE COURT: What term did you use? Will you repeat that? 

THE WITNESS: I believe I said that follow the key. The key to 
me is first run Washington. I was using "key" which is the term that 
we use, | 

THE COURT: What does it mean? 

THE WITNESS: A key is an important first run money situation. 

BY MR, DOOLEY: 3 

Q. And I guess Washington is an important first run money 
situation, is it not? A. Yes, sir. 

Q. And does the picture play in Washington and in Washington 
alone? A. No, sir. . 

Q. Where else might it play at the same time? A. At the same 


Ql. 
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time? 
Q. Yes. A. It would play houses in the District; it would play 
352 houses in Maryland. . 

Q. Iam talking about the first-run picture that opens in a first- 
run house in Washington. Simultaneously with its playing in Washington 
first run, where else in the Washington Exchange area would it play? 
A. Oh, you say Washington Exchange area? 

Q. Yes. A. It could play Richmond; it could play Norfolk; it 
could play Cumberland; it could play Salisbury. 

THE COURT: At the same time as the first run in Washington? 

THE WITNESS: Yes, Your Honor. 

THE COURT: But do you permit the same picture to be played 
at more than one house as a first run in any one city? 

For instance, on a first run would you give the same picture to 
two houses in Washington? 

THE WITNESS: No, we have not, 

THE COURT: You limit it to one house? 

THE WITNESS: We have limited it to one house. 

BY MR, DOOLEY: 

Q. And where would the film move to after it has completed its 
first run in Washington and Roanoke and Norfolk and those cities which 
you mentioned? A. It would be available then to the runs that follow. 

353 Q. Would the film be put on the shelf or would it be released 
somewhere else? A. Well, we try and move our film constantly. 

Q. After it finishes its first run in Washington where would it 
go? A. You mean where would that particular film go? 

Q. The picture. A. I don't quite follow the question. 

Q. I will restate it. Where would the picture go? What city 
would it play? A. It could play any place it was sold if it was available. 

Q. Where might it be sold? A. It could be Cumberland; it 
might be Norfolk; it might be Richmond. 

THE COURT: You mean wherever the salesman succeeds in 
selling it, is that it? 
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THE WITNESS: And where it is available. 
BY MR. DOOLEY: 
Q. You say where it is available; when you say where it is 

* available what you mean is where the clearance period has expired, 
don't you? A. When I say where it is available I mean where it is 
ready for showing. | 

Q. And you mean where the clearance period has expired? 

354 A. Yes expired. | 

Q. Andam I correct in my understanding that once it finishes 
its first run in Washington it is not shown anywhere in the Washington 

sae area until the clearance period has expired, is that right? A. Yes. 

Q. And when I say in the Washington area it is safe enough 
for me to say within 30 miles of Washington, isn't that right?. A. Pos- 
sibly. 7 

Q. When it completes its first run--is Norfolk a first run? 
A. Yes, sir. 3 

Q. One of your important key cities? A. Yes, sir. 

Q. When the picture finishes playing at Norfolk where might it 

‘ go then? A. To the next spot of availability. 

Q. In other words to some place where there is no clearance 
involved, isn't that so? A. Yes, it could. 

Q. In other words the first-run houses in Norfolk are given 
clearance over the houses in the surrounding area, isn't that — 
A. Yes, sir. 

355 Q. And so when the picture finished playing Norfolk you would 
move it to some town over which Norfolk does not have clearance, 
isn't that right? A. Possibly. 3 

THE COURT: I think you have covered that sufficiently. 

BY MR. DOOLEY: 

Q. How many prints do you get, Mr. Cooper, when the film is 
first released? A. It varies. . 


Q. In the Washington Exchange? A. It varies. : 
Q. From what to what? A. One I have had three; one I have had 
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six; one I have had eight--it varies. 


Q. And if you got eight you played Washington and Richmond 


and Norfolk? A. I might. 


Q. And the cities which you consider the first-run cities in the 


Washington area? A. The important key cities. 


Q. And then when do you get more prints? A. As Ineed them 


for our sub-run breaks. 


Q. And you wait until the availability date rolls around, that is, 


the availability date for the sub-run theatre, before you get the addi- 
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tional prints, isn't that right? A. Yes, sir. 
Q. Where do you get them, or how do you get the additional 


prints? A. We usually request them from New York. 


Q. From New York? <A. From our home office. 
Q. But you don't make the request until the clearance period 


is over, or almost over, before you make the request? A. When we 
have an idea of when and where it is available, that is when we request 


it. 


MR, DOOLEY: That is all. 
CROSS EXAMINATION 
BY MR. CASKEY: 
Q. Mr. Cooper, is United Artists Corporation a producer of 


motion pictures? A. No, sir. 


Q. What business is it engaged in? A. We are distributors of 


motion pictures. 


Q. Whose pictures do you distribute? A. We have any number 


of producers, sir. 


Q. Who were the original producers? A. The original pro- 


ducers? 
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Q. Yes, and owners. A. Well, going back many years it was 
Mary Pickford; Charles Chaplin; and Mr. Korda. 

Q. And Douglas Fairbanks? A. And Douglas Fairbanks. 

Q. For whom do you distribute now? A. For producers. 

Q. Suchas whom? A. Burt Lancaster; Jeff Chandler; Jane 





175 
Russell; Richard Widmark; Tony Curtis; Harold Hecht. 

Q. Do you distribute any pictures which are produced in Eng- 
land? A. Yes. ) 

Q. Under the terms of the agreements between United Artists 
Corporation and the producer of the picture who has the final = of 
approval of play dates? A. Of the play date? 

Q. Yes. A. My home office. 

Q. Who has the final right of approval of the selection of the 
theatre in which the picture is to play? A. In most cases the producer's 
representative, 

Q. If in 1955 or early 1956 you had wanted to play a —— 
called "Gentlemen Marry Brunettes", first run, in the Villa Theatre, 
Rockville, would you have had the authority to make that agreement? 

358 A. No, sir. , 

Q. The fact is, is it not, that ever since the Villa Theatre has 
been opened you have licensed pictures for exhibition in it? A, Yes. 

Q. And is it not also a fact that the Villa Theatre has played a 
number of outstanding United Artists pictures which had been released 
for a year or so? A. I believe so, yes, 

Q. Do you remember a picture called "Marty?" 

THE COURT: Doesn't all that appear in the exhibit? — 

MR. CASKEY: I think so. I just asked him the question whether 
or not the picture "Marty" was an outstanding picture. 

THE WITNESS: Yes, sir. 

BY MR, CASKEY: 

Q. From a box office point of view? A. Yes, sir. 

Q. When did Mr. Kane become Branch Manager? A.' In No- 
vember of 1955. | 

Q. And whence did he come from? A. He came to Washington 
from Dallas, I believe. 

Q. As far as you know had he been engaged in the motion pic- 
ture business in Washington prior to his employment by United Artists? 

359 A. I don't believe Mr. Kane ever worked in Washington. 
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Q. In making the recommendation which you made to the legal 
department of your home office as to when, what availability, what 
run, what clearance the Villa Theatre should be served by United Ar- 
tists, did you consult with the representatives of any other distributor 


of motion pictures? A. No, sir. . 
Q. With whom did you consult? A. With my home office, sir. 
Q. Whom did you consult with in Washington? A. In Washing- 
ton? 
Q. Yes. A. I didn't consult with anybody in Washington. 
Q. How long have you lived in Silver Spring? A. As longasI 
have been here, sir. 
Q. It is about four years? A. Yes, about four years approxi- 
mately. 
Q. And you are familiar with the two theatres in Silver Spring? 
A. Yes, sir. 
Q. There are two, are there not? A. Yes, sir. 
Q. To your knowledge is there anything about the quality of the 
360 seats or the projection equipment, or the carpet, in the Villa 
Theatre, in Rockville that would cause you to license it to play a United 
Artists picture ahead of one of the theatres in Silver Spring? A. No, 
sir. 
Q: Are the two theatres in Silver Spring adequately carpeted? a 
THE COURT: Oh, I don't think we want to go into the adequacy : 
of each theatre in the Washington area. 
MR, CASKEY: I don't either, but I don't think this issue of 
whether the carpeting-- 
THE COURT: Well, then, the other side didn't bring in the 
quality of theSilver Spring Theatre; and you know if you go into one you 
can go into five hundred. - 
MR, CASKEY: I think the fact is that all the theatres we have ‘ 
been discussing have quite adequate seats and equipment. 


THE COURT: I haven't heard any contention to the contrary. 
* me * ae 
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367 HERBERT BENNIN | 

was called as a witness by and on behalf of the Plaintiff, and, being first 

duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION 
BY MR. DOOLEY: 

Would you state your name? A. Herbert Bennin. 
And your address? A. 4545 Connecticut, Northwest, Washington. 
Your occupation? A. I am the Branch Manager for Loew's, Inc. 


© © 0 


Q. How long have you been Branch Manager for Loew's? A, In 
Washington since April 1953. 

Q. Were you employed in any other capacity by Loew's prior to 
that time? A. Yes. I was Branch Manager in St. Louis for seven years. 

THE COURT: Gentlemen, I am wondering whether we can shorten 
a great deal ofthis. Are you trying to show that there have been very few 
changes in the last six years ? | 

MR. DOOLEY: Yes, sir. 

THE COURT: Do you know about that, Mr. Caskey? 

368 MR. CASKEY: I only know what I have heard. I assume both Mr. 
Bennin and the following witness-- 

THE COURT: The point is that I thought if we could stipulate we 
could save the time of calling eight witnesses and asking them the same 
series of questions. | 

MR. CASKEY: I am perfectly willing to stipulate that Mr. Bennin 
will testify that during the time that he has been branch manager of Loew's, 





Inc. in Washington, there has been no change in the clearances granted 
the first-run theatres, if that be true. 

THE WITNESS: That is true. 

THE COURT: I think that saves a little time. 

MR. CASKEY: Yes, sir. 

BY MR. DOOLEY: 

Q. Mr. Bennin, does Loew's serve the Villa Theatre out in 
Rockville? A. Yes, sir. 3 

Q. And the Drive-In in Rockville? A. Yes, sir. 
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Q. And the Viers Mill, outside of Rockville? A. Yes, sir. 

THE COURT: We assume all these people know all these theatres. 
You do not have to ask these preliminary questions. We ought to make 
faster progress. 

BY MR. DOOLEY: 
369 Q. Does the Villa Theatre bid against the Drive-In for Loew's 

products? A, Yes, sir. 

Q. Ona 21-day availability? A. Yes, sir. 

Q. Does the Viers Mill bid against the Villa for a product? A.No, 
sir. 

Q. Does the Viers Mill Theatre bid against the Drive-In for Loew's 
products? A. No, sir. 

Q. Does the Villa Theatre bid against the Drive-In for a product 
the year round? A. No. Just when the Drive-In is open. 

Q. The Drive-In is open about nine months, isn't it? A. Approxi- 
mately. 

Q. For the remaining three months the Villa gets your product on 
a 21-day availability on a negotiated basis; is that right? A. Yes. 

Q. Either on a percentage of the gross or at a flat rental? A. Yes, 
sir. 

Q. Mr. Bennin, you are acquainted, or you obviously do know the 
clearances and runs and availability in the Washington Exchange area, 

370 do you not, on your own product? A. Yes, sir. 

Q. Do you keep any record of the runs and clearances on the pro- 
duct of the other distributors in Washington? A. No, sir. 

Q. Do you follow the newspapers? A. Yes, sir. 

Q. Iam talking about the theatre ad page now. A. I understand. 

Q. Do you look at the advertisements to find out when the other 
distributors are playing a picture first-run in Washington? A. Yes. We 
keep a pretty close check on what is playing in town. 

Q. Do you know when the picture that is playing first-run in 
Washington is released to the sub-run theatres in the Washington area? 
A. It is rather general knowledge, yes, that the sub-runs--pictures are 


179 


made available 21 days after first-run in Washington. 

Q. It is general knowledge in the industry? A. Yes, sir. 

Q. Is run important to a theatre at the box office? A. Yes. 

THE COURT: What was your question ? , 

MR. DOOLEY: Is run important. 

THE COURT: What do you mean by "Is run important 2""2 

MR. DOOLEY: Does a first-run picture gross more at the box 
office-- | 

THE COURT: I suppose nobody will dispute that. Isn't that a self- 
evident matter? Isn't that obvious, Mr. Caskey, that first run pictures 
will gross more? 

MR. CASKEY: We have had six witnesses testify to that. 

THE COURT: Very well. I can understand that on certain matters 
you might want to interrogate each witness. Do not interrogate them 
about matters that are not in dispute. . 

BY MR. DOOLEY: 

Q. Mr. Bennin, your exchange office serves what territory? 

A. The State of Virginia, Maryland and Delaware and a few towns in 
West Virginia. . 

Q. And when you get a brand-new picture, what cities does it play 
in this Washington exchange area? A. I don't quite understand. What 
cities does it play when? 

Q. When it is brand-new. A. You mean on national availability ? 

Q. Yes. A. Of course, generally speaking, it would be Washington 

372 and Baltimore, and Norfolk and Richmond, Roanoke, poasinty 
Wilmington; possibly Hagerstown. 

Q. And they would all play concurrently? A. Someti*ves they 
don't, but sometimes they do. But they would be made available to them 
at that time. | 


Q. In those cities, do the first-run theatres have a clearance over 


the theatres in the surrounding towns? A, Yes. . 
Q. After the completion of the first-run in those cities, where does 
the picture go to? For example, we know what happens in Washington. 
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Where would the picture in Norfolk play after it had completed its first- 
run there? A. It would play in Portsmouth, Virginia, which follows 
Norfolk, and play the subsequent runs in Norfolk. 

Q. Does it move right from Norfolk to Portsmouth? A. No. There 
is a clearance period. 

Q. Of how many days? A. I believe it is 21 days from opening. 

Q@. When the picture finishes its first-run in Norfolk, where 
might it go; what other cities? 

THE COURT: Let us confine this case to the area involved in this 
action. 

BY MR. DOOLEY: 

Q. When the picture finishes its first-run in Washington, it doesn't 

move right into any other theatre in Washington, does it? A. No, sir. 
373 Q. Is it put on a shelf for a period of 21 days? A. No, sir. 

Q. Where does it go? A. We serve approximately 475 theatres 
in this territory. 

THE COURT: You mean you send the print to some other part of 
the area? 

THE WITNESS: Yes, sir. So we have a lot of accounts to serve 
and we utilize these prints for our important out-of-town theatres. 

BY MR. DOOLEY: 

Q. And when the 21 days of clearance in the Washington area have 
elapsed, what do you draw on for prints for the sub-run houses? A. We 
have to borrow prints from our other branch offices and from, also, our 
New York office. 

Q. But you wait until the lapse of 21 days before you begin to 
borrow the prints to serve the sub-run houses in and around Washington? 
A. We would need them for the sub-runs until the availability date. 

Q. ‘You don't make any loan of them-- A. Until we need them; 
that is true. 

MR. DOOLEY: That is all. 

374 CROSS EXAMINATION 
BY MR. CASKEY: 
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Q. Are these prints which you borrow to serve the various houses 
that play on the 21-day availability being used prior to that time? A, 

Oh, yes. : 

Q. Where? A. All over the country, in all of the offices we borrow 
from. They are using them in their own situations. In turn, we loan 
prints to them when they need prints for their subsequent run breaks. 

Q. Are these 20 or 25 prints that you get to serve the 21-day 
houses just sitting up here in New York for three weeks between the close 
of the engagement at the Capitol Theater and the opening at the Langley 
and the Calvert, and the Rockville, and so forth? A. No, sir. 

Q. What are they doing? A. They are being used throughout 


the country. 
Q. Mr. Bennin, did you have anything to do with determining the 


run, clearance availability terms on which the Villa Theater would be 
served after it opened in December of 1955? A. I was consulted in the 
matter, yes. 

Q. Who consulted you? A. I took it up with our Division Sales 

375 Manager and our legal department in New York. | 

Q. Did you make a recommendation? A. Yes. | 

Q. In making that recommendation, whatever it may be, did you 
consult with the representative of my other distributor of motion pictures ? 
A. No, sir. 

* * 

REDIRECT EXAMINATION 
BY MR. DOOLEY: 

Q. Mr. Bennin, when the Villa Theater in Rockville was given a 
21-day availability, did you make any investigation of Rockville or the 
theater itself? A. Yes. I was familiar with the situation. 

Q. Did you go out to Rockville and look around? A. Yes. 

Q. Atthe theater? A. Yes. | 


Q. Before the determination was made? A, Oh, yes. 
* * * 
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376 HERBERT GILLIS 
was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOOLEY: 

Q. Would you state your name, please? A. Herbert Gillis. 

Q. And your address? A. 5611 Bradley Boulevard, Bethesda. 

Q. And your occupation? A. Branch Manager d Paramount Film 
Distributing Corporation here in Washington. 

Q. And how long have you been Branch Manager for Paramount? 
A. In Washington since 1955. 

MR. DOOLEY: I think, Your Honor, to eliminate these preliminary 
questions, perhaps Mr. Caskey would agree that there haven't been any 
changes in the clearance pattern since Mr. Gillis has been here. 

MR. CASKEY: I will agree he will so testify. 

THE COURT: Very well. 

BY MR. DOOLEY: 
377 Q. Did you come to Washington from another place? A. I was the 
branch manager of the Cincinnati office up to October of 1955. 
Q. So you are a newcomer to Washington. 
THE COURT: The Court will draw its own inference. 
BY MR. DOOLEY: 

Q. Mr. Gillis, you are, of course, acquainted with the clearance 
on your own product? A. Yes, sir. 

Q. In the exchange area? A. Yes, sir. 

Q. And your exchange office serves what areas? A, The District 
of Columbia, the whole of the State of Maryland, the whole of the State 
of Virginia, the southern portion of Delaware, and some West Virginia 
towns that border on Virginia. 

Q. Do you keep any record in your Washington office of the first- 
run houses of the other distributors who operate in the Washington ex- 
change area? A. I keep no records of other distributors. I keep a record 
of what the first-run theaters are exhibiting. 
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Q. And do you know when the other distributors release the pic- 


ture at the close of the first-run in Washington to the sub-run houses ? 
A. It is often called to my attention, because I compete for the playing 
378 time. 3 

When I attempt to make a deal with an exhibitor, I compete. 

Q. You know, do you not, in the Washington area, let's say within 
thirty miles of Washington, that the other distributors have clearance 
agreements for 21 days with their first-run houses? A, I have some 
knowledge of their distribution methods. 

Q. Perhaps you will agree--I will withdraw that. 

I was going to ask him whether he knew first-run was important 
to the theater. I think we agreed on that before. : 

In determining whether or not a theater will have a first-run avail- 
ability you give some consideration to the character of the house, do you 
not, its equipment and appointments? A. I would say it would be a 
secondary consideration, but not primarily. ) 

Q. You do give consideration to it? A. Yes. | 

THE COURT: I remember years ago one of the best-attended 
houses here in Washington was the old Columbia, and the seats were 
ramshackle. Probably the old residents of Washington remember that. 
Yet it was a big house and had some of the best pictures and played to 
capacity audiences. 

MR. Caskey: It was on F Street? 

379 THE COURT: On F Street, yes. It was remodeled quite some 
years ago. At one time it was a ramshackle house. Inside in a sense 
it had poor wooden seats. It had been a remodeled theater. It was an 
old-time theater and yet, having a very large capacity, it used to get the 
big pictures and played to capacity crowds. : 

If you are a Washingtonian, Mr. Dooley, no doubt you remember that. 

MR. DOOLEY: I am not. 

BY MR. DOOLEY: ; 

Q. Mr. Gillis, on your product does the Villa Theater bid against 

the Rockville Drive-In? A. During those months that the Drive-In is 


in operation, yes. 
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* * HE 
386 HERBERT GILLIS, 
a witness called by the plaintiff, having been previously sworn, resumed 
the stand and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR. DOOLEY: 

Q. When we suspended yesterday afternoon I think we were on the 
subject of whether or not the Villa Theater bids against the Drive-In for 4 
your product during the months of the year that the Drive-In is open, 
and what is your answer to that question? A. They do bid. 

Q. And does the Villa bid against the Viers Mill for product? 

A. No, sir. 
THE COURT: May I interrupt with a question, gentlemen? 
387 If it be the fact that all of the defendants have this arrangement for 
the Rockville Drive-In and the Villa bidding against each other but not 
against Viers Mill, perhaps that fact can be stipulated and then it will 
not be necessary for you to go to the trouble of asking each witness 
separately. 
MR. CASKEY: There is a difference with respect to the companies. “ 
THE COURT: Very well. Then you may proceed in your own way. 
BY MR. DOOLEY: 

Q. And Viers Mill Theatre does not bid against the Drive-Infr + 
your product, does it? A. No. 

Q. Mr. Gillis, approximately how many theatres are served first- 
run by your company in Washington? A. Approximately nine -- not 
Simultaneously. x 

Q. And I think we have stipulated the clearances of your company. 
Substantially they are 21 days on this side of the Potomac and varying 
from 14 to 21 days over on the Virginia side. Is that approxi mately cor- 
rect? A. That is approximately correct. 


Q. When a picture opens in a first-run house in Washington how 
many other theatres in the Washington Exchange area are playing that 
picture first run at that time? A. That would depend entirely on the 
‘principle of release that my company wants. If they want a slow release 
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the number of theatres served by this branch would be of necessity 


less. 

To cite an example for you, we are releasing "Sad Sack" for 
Christmas -- a Jerry Lewis picture; we would want, we are endeavor- 
ing to secure as many as 15 key theatres to play this picture over 
Christmas. | 

THE COURT: I don't think the witness has finished his answer. 
Have you finished? . 

THE WITNESS: I was going to also say that there are times we 
place pictures in release, and we hope they are successful in securing 
an Academy award. We would want the picture then to play Washington 
first and then dwindle through the other 15 keys on a staggered period 


of time. 


BY MR. DOOLEY: 
Q. Where would these key theatres be that you have just mentioned? 
A. We consider keys Baltimore, Richmond, Norfolk, Hagerstown, 
Cumberland, Petersburg, Charlottesville, Newport News, Roanoke. 


Q. After the pictures have finished their runs in those cities they 
would go where? What are the next key or sub-key situations ? A, 
Frederick, Maryland; Lexington Park; Waynesboro, Virginia; Bluefield, 
West Virginia. 

Q. And to how many -- 

MR. CASKEY: Have you finished? 

THE WITNESS: I can go on, if you want me to. | 

MR. DOOLEY: Iam Sorry; I didn't mean to interrupt you. 

THE WITNESS: Blacksburg; Covington; Westminister. I couldn't 
further give it to you without consulting some records. | 

BY MR. DOOLEY: 

Q. To how many theatres would the picture be released after the 
key situations have had it? A, Well, we serve on a given picture 527 
possibilities. ; 

Q. When you Say "possibilities" what do you mean? A. Well, if 
there are two theatres in one town you can only serve one theatre on one 


run. 
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Q. But when you say you serve 527 possibilities you are talking 
about all the theatres which you serve in the Washington Exchange 
area, is that right? A. No. There are approximately 800 theatres in 
the Washington Exchange area. 

Q. The possibilities then are the 527 theatres which would get it 
ahead of the difference between 527 and 800, is that right? A. That is 
right. 

Q. After Washington, Norfolk, Baltimore, and these key situations 

390 have played the picture it is released then to these sub-key cities, 
I guess you might call them -- A. Yes. 

Q. And how many od those sub-key cities get the picture released 
Simultaneously? A. I would say 10 to 12. But I would also comment 
that you don't get this play-off simultaneously. 

Q. But it is concurrently, isn't it, approximately the same time? 
A. Yes. 

Q. After those runs have been completed then the picture moves 
into the sub-run houses, is that it? A. Well, it is conceivable that the 
picture could play a sub-run house of a given key before the sub-keys 
play it. 

Q. So that the key cities are granted clearance over the theatres 
in the neighboring towns, is that right? A. No. 

Q. Doesn't Baltimore have any clearance over theatres in the 
neighboring towns? A. Oh, I see what you mean. Yes, Baltimore has 
clearance over the towns adjacent to Baltimore. 

Q. That's what I mean. And Roanoke does, doesn't it? A. Yes. 

Q. And Norfolk? A. Yes. 

391 Q. And those other key cities that you have mentioned? A. Yes. 

Q. Then after the theatre has played perhaps a dozen key cities 
perhaps simultaneously with or concurrently with Washington, then the 
picture moves out into the sub-key cities; rgiht? A. That is right. 

Q. And then we come to the sub-run situations, isn't that right? 
A. That is right. 

Q. Approximately how many sub-run situations are served in the 
area of Washington simultaneously? A. Approximately 30 throughout the 
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height of the Drive-In season. 
@. AndIam confining myself at this point to an area radial 30 
miles from the center of Washington. A. Yes, sir. | 
Q. You understand that, and approximately 30 of these sub-run 
theatres are served, is that right? A. That is right. | 
Q. When you begin with 10 or 12 key cities and then say move into 
the sub-run cities where you have 30 of them in and around Washington 
- % served at one time, you have to get some more prints, don't you? A. 
392 Definitely. 
Q. And where do you get them from? A. Well, our corporation 
maintains in New York a print department. The Corporation in releasing 
a picture purchases a number of prints which would vary on the type of 
release. These prints are allocated by this print department to various 
parts of the country. : 
a: As we anticipate our needs we request from the print department 
exactly what we need for a given day. At times they accede to our request. 
Q. And it isn't until you approach the sub-run availability dates 
that you put in a request for the additional prints that you need to serve 
the 30 sub-run houses around Washington? A. Your statement is approxi- 
mately correct, yes. . 
Q. Mr. Gillis, there is one more question. I may have asked it 
yesterday; if I did, stop me; and that is, do you keep any records in your 
e office of the distribution pattern and the clearance of the other distri- 
butors who operate out of Washington? | 
THE COURT: You asked that question yesterday, and he said No. 
MR. DOOLEY: I will withdraw it, Your Honor. 
BY MR. DOOLEY: | 
Q. Then my next question would be, Do you follow the distribution 
393 pattern of the other distributors from the newspaper advertise- 
ments? A. I believe I said yesterday that I kept a record of the first-run 
pictures playing in downtown or first-run Washington houses, and that I 
have encountered in negotiation the clearance granted by other distributors. 
Q. So that you are generally acquainted? A. Iam generally 


acquainted with it. 





188 

MR. DOOLEY: That is all. 

CROSS EXAMINATION 
BY MR. CASKEY: 

Q. Mr. Gillis, what is Vita Vision? A. I don't know. 

Q. What is the trade name that Paramount uses of its best pic- 
tures? A. Vista Vision. 

Q. Vista Vision. What is that? A. Vista Vision is a process 
whereby the picture is photographed with a camera on a horizontal plane. 
Instead of the film going through vertically it goes through horizontally, 
and it is photographed I believe with an aperture of 75 millimeters and 
then reduced to 35 millimeters for conventional exhibition. It produces 
a particularly clear and vivid picture. 

Q. Together with some illusion of depth? A. That is true. 

394 THE COURT: Is this something that corresponds to Cinerama and 
Cinemascope ? 

THE WITNESS: No. You don't use additional projection equipment 

to exhibit Vista Vision. 
BY MR. CASKEY: 

Q. The picture is not photographed in an anamorphic process? 
A. No. 

Q. In Cinemascope the picture is photographed in a squeezed or 
an anamorphicprocess, is it not? A. That is true. 

Q. But in Vista Vision it is photographed, well, just like you take 
your own box camera and turn it over and take it the long way instead of 
the tall way? A. That is right. 

Q. How long have you been in Washington? A. I officially took 
over the duties of Branch Manager on October 5, 1955, and I spent a 
period of ten days here prior to that. 

Q. During these two years how has Paramount been serving the 
Viers Mill Theatre? A. As a general rule Viers Mill plays our product 
at a period after the first neighborhood break, approximately 28 to 35 
days after the other theatres. 

395 BY THE COURT: 
Q. Does that mean after the Villa or Drive-In? 





THE WITNESS: Yes. 
BY MR. CASKEY: 

Q. The Viers Mill Theatre is operated by the same group that 
operates a theatre in Bethesda? A. That is right. 

Q. How do they play their theatre in Bethesda? A. When they are 
the successful offerer on a picture in Bethesda they play their product 
21 days after first run Washington. 

Q. On availability? A. On availability, on the nose. 

Q. But as to Viers Mill they play it back of the theatre in Bethesda ? 
A. Almost 100 percent with Paramount product. | 

Q. Is that because of some policy of your company? A, No, sir. 
I believe it can be best stated that he trades playing position for price. 

Q. That is, he pays less money when he plays late? A. That is 
right. 

Q. If a Paramount picture is licensed to play in the Keith's Theatre, 
first run, how many possibilities is that? A. One. 

@. And the other theatres down town, such as the Capitol, Columbia, 


396 Palace, Trans-Lux, Metropolitan, are they possibilities? A. No 
longer. | 
Q. They are no longer possibilities? A. Not for that one picture. 
Q. So that is what accounts for the discrepancy between 527 and 
800? A. That is right. 
Q. You say that the operator of a theatre in Bethesda viave the 


picture on availability when he is the successful offerer? What do you 
mean by that? A. We conduct competitive negotiations for our product 
on the 21 day run between Lust's Bethesda theatre and the Hiser Theatre 
in Bethesda. 

397 Q. Is that conducted in the same manner as the competitive bidding 
as conducted in Rockville? A. Yes. 

Q. What is the procedure? A, When we determine when the first- 
run theater will conclude the engagement we can then establish the avail- 
ability. In other words, if the picture concludes on the first of the month, 
we know it will be available on the 22nd. 
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We then send each distributor or his agent-- I am sorry--each 
exhibitor in the bidding situation or his agent a notice and our form of 
request for offer, which indicates that the picture is available on such 
and such date, list the title of the picture. There is a form there for 
the exhibitor to make an offer on the picture. 

We grant them a 7-day interval to decide whether they want the 
picture or what they want to offer on the picture. We inclose a self- 
addressed envelope, which indicates on the outside that it is a bid. 

At the close of this 7-day period, the bids are returned and opened 
in my office on the 8th day and a transcript of what the exhibitors have 
offered is forwarded to New York, where we maintain a bidding office. 

Also forwarded to New York are the records which indicate the 
performance of the theatres involved. The bidding department then ad- 
vises me of the decision of award, after which we advise the exhibitor. 


398 We advise both exhibitors which is the successful offerer. 


THE COURT: This relates to what town? 

THE WITNESS: The question was asked about Bethesda. It relates 
to any town where we conduct competitive bids. 

BY MR. CASKEY: 

Q. Are there other situations in the Washington Exchange where 
there is bidding? A. There are approximately 28 of them, including 
first-run Washington. 

Q. How do you determine what theater you will show your picture 
first-run Washington? A. We conduct competitive negotiations. We go 
through the same procedure as I mentioned that we do in Bethesda. How- 
ever, we send these requests for offers out when the release date is “ 
assigned to the picture. : 

THE COURT: But how do you decide to what theaters you send 
invitations for bids for first-run? 

THE WITNESS: It has been established in the past which theaters 
played first-run. There were theaters who requested an opportunity to 
negotiate first-run. These requests were examined by the then branch 
manager in Washington, his superiors, and with counsel and they decided 


to give them an opportunity. 
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399 BY MR. CASKEY: 

Q. Mr. Gillis, did you have anything to do with the determination 
of the run clearance, availability which Paramount would grant to the 
Villa Theater? A. Well, I received a request form, I believe it was 
signed by Mr. Orsinger, requesting a 14-day availability. Upon receipt 
of this request I responded by saying that the matter would be taken into 
consideration. 

I then took a trip out to the Villa, Rockville, and surveyed the 
general area. 

I accompanied a salesman of mine on this trip. I then discussed 
the matter with Howard Minsky, who was the then Mid-Eastern Division 
Manager, and we advised our counsel in New York of our recommendation 

\. in the matter, and directed a copy of the letter to the vice-president in 
charge of distribution for the East. | 

Q. Now, in coming to whatever recommendation you did arrive at, 
did you have any consultation, agreement, understanding with any other 
distributor of motion pictures? A. No, sir. 

Q. In coming to the determination as to when you would deal with 

° the Villa Theater and upon what terms, were you influenced in any way 
by the availability granted to theaters in Arlington and Fairfax County, 

Virginia? A. No. 

400 Q. Or in Laurel, Maryland? A. No. 

MR. CASKEY: No further questions, Your Honor. 
REDIRECT EXAMINATION 
BY MR. DOOLEY: . 
> Q. In response to one of Mr. Caskey's questions you told him that 
the Viers Mill Theater plays behind the Lust Theater in Bethesda; is that 
right? A. That is right. 
Q. Now, the Viers Mill and--what is the name--the Bethesda 

Theater? Isn't that the name? A. Lust-Bethesda. 


Q. They are both owned by the Lust Circuit? A. That is right. 
Q. The pictures are still available to the Viers Mill on 21-day 
availability, aren't they? A. Yes; if he so desires. 
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Q. It is just a matter of internal policy within the Lust organi- 
zation that dictates that they play behind the theater in Bethesda? A. No. 
Because they also play behind the Hiser Theater in Bethesda, not only 
their own theater in Bethesda but the Hiser if the Hiser is the successful 
offerer. 

Q. My point is, they do it because they want to do it that way; 
they still have the 21-day availability at Viers Mill? A. That is right. 
401 Q. I think as you put it before, they are trading product for price. 

A. Playing position. 


* * 
402 FRANK M. BOUCHER 
was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOOLEY: 


* * * 


410 Q. In and around 1941 did the K-B Circuit add any theaters to its 


chain? A. Well, they had just finished the Apex on Massachusetts Ave- 
nue Extended, and they were just finishing the Senator on Minnesota 
Avenue. The houses had been opened but they were new houses at that 


time. 

THE COURT: Now, you are getting a little far afield. After all, 
the Villa was not open until 1955. While I have allowed you, with some 
doubt in my mind, to prove the general pattern going back 30 years, but 
as to the details of acquisition of the theaters that far back I think that 
should be excluded. 

MR. DOOLEY: Iam up to 1942. 

THE COURT: Very well. 

BY MR. DOOLEY: 

Q. Was there a time when the Apex Theater, which was completed 
in about 1942--is that it? A. Around that time. I don't know the exact 
year. 

Q. Was there a time when its availability was greater or longer 
than 21 days? 
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MR. CASKEY: I object to this. ) 

THE COURT: This may lead to something. Iam not sure. I will 
allow the plaintiff to make out his case. I want to say this, gentlemen: 
The plaintiff is in a position, which sometimes happens in these cases, 

where much of his testimony is being elicited from, not necessarily 
unwilling witnesses, but witnesses who are in the enemy's camp, so to 
speak. I think under those circumstances, the plaintiff is entitled to a 
little more leeway. 

MR. CASKEY: Mr. Boucher is in the plaintiff's camp.. 

THE COURT: I know. To use a figure of speech, counsel has a 
right to try to put flesh on the skeleton. 

MR. CASKEY: But put it in the right place on the skeleton. 

THE COURT: I will allow this. 

BY MR. DOOLEY: ! 

Q. What was the answer? A. When the Apex Theater was built 


and opened, it was the finest neighborhood theater in the city of Washing- 
ton. That is not my opinion. It is the opinion of everyone who saw the 


house. It was one of the first neighborhood theaters to have complete 
parking facilities for its patrons. When I went with Mr. Kogod in those 
early years, we were following the Calvert Theater on Wisconsin Ave- 
nue, the Uptown Theater on Connecticut Avenue and played day and date 
with the Avalon Theater further up on Connecticut Avenue. Here was a 
theater which was outstanding, won the award that year as the outs‘and- 

ing theater; yet we were following two houses which were far 
inferior to them; with no parking; and following a house that was even 
substandard in those days. 

Q. What was the availability of the Apex? A. I just finished tell- 
ing you. It was after the Calvert and Uptown and day and date with the 
Avalon. The Apex still had to wait until they finish, whether it was 21 
days or 30 days. 

Q. What happened then? A. Mr. Kogod, being avery farsighted 
man, filed suit for better clearance, for better run in the Apex Theater. 
That is a matter of record here in the City of Washington. We were 
granted equal availability with the Calvert and Uptown. | 
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THE COURT: When you say you were granted--as a result of the 
suit or voluntarily ? 

THE WITNESS: Your Honor, I think it was settlement. I think 
Mr. Sher, the attorney for Mr. Kogod, could tell you more about that 
than I. 

BY MR. DOOLEY: 

Q. Then you moved up in availability? A. That is correct. 

Q. To what availability? A. To the same availability as the 
Caivert and Uptown Theaters. 

Q. Interms of days, what was that, do you remember? A. While 
the clearance was presumably 21 days because of many factors which the 
distributors could probably tell you, they didn't break them on exactly 
the 2ist day. Sometimes they went up to 40 days. It is a matter of the 
print being available, and other things. 

Q. Did you move up to 21-day availability on all distributors' 
products? <A. I think we started with just one and the others eventually 
gave us the same availability. I think Fox was the first one to give us 
availability. 

Q. How long did it take before the rest of them moved up. A. Any- 
where from 60 to 90 days. That is just guessing. It still goes back a 
number of years. 

Q. As a result of K-B's experience and the consequences of its 
agreement with the distributors, was there a move-up of the other sub- 
sequent houses in Washington? 

MR. CASKEY: That is objected to as to form. 

THE COURT: How is all this relevant? « 

MR. DOOLEY: This is just a continuation of the pattern. At this ' 
point I want to show all the subsequent-run theaters moved up to approxi- 
mately 21 days, or a substantial number. 

THE COURT: I will let him answer the question. 

THE WITNESS: What was the question? 

MR. DOOLEY: Read the question. | 

THE COURT: Suppose you ask the question again. 





415 
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BY MR. DOOLEY: 

Q. As a result of K-B's experience and its advance in run from 
something greater than 21 days to 21-day availability, was the distri- 
bution pattern as regards other subsequent-run houses in Washington 
changed? A. Yes. The same thing happened with the other neighbor- 
hood circuits, such as the Wineland in Southeast, Bernheimer, and 
Lust. 

MR. CASKEY: Mr. Boucher, you talk just a little faster than I 
can hear -- Iam sorry. Apparently the voice bounces off against this 
contraption here. 

THE WITNESS: I will speak slower. 

THE COURT: I think that would be helpful. There are certain 
spots in this courtroom where the voice reverberates. | 

BY MR. DOOLEY: 

Q. Mr. Boucher, what happened to the Wineland Theatres in 
those circuits you just mentioned in terms of availability? A.. In Wine- 
land's case he would be kept behind the Penn Theatre on Pennsylvania 
Avenue Southeast. As the result of the effort on the part of Mr. Kogod 
he was given the same availability in his Wineland Theatre as was 
available to the Penn Theatre. 

THE COURT: I am not going to permit you to go into what happened 
in individual theatres during the period considerably before the erection 
of the Villa Theatre. That doesn't tend to prove any pattern, or con- 
spiracy. | 

BY MR. DOOLEY: | 

Q. Mr. Boucher, you are the same Mr. Boucher who was originally 
associated with Mr. Orsinger in the Villa, is that correct? A. That is 
right. | 

brs * *K 

Q. Mr. Boucher, in your opinion as a man experienced in this 
business, is there any substantial competition between the “ee Theatre 
and the houses down town on F Street. 

MR. CASKEY: Objected to. This witness is not aera to be 
competent to testify to that, and it is further objected to as not the 

proper subject of expert testimony. 3 
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THE COURT: What is your objection? 

MR, CASKEY: My objections are two. First, that the witness is 
not shown to be competent to testify; and, second, it is not the subject 
of expert testimony. 

THE COURT: I think the first objection is not well founded. Now 
the second objection I think is well founded and I will sustain it. 

May I venture to suggest that you change the form of your question. 
You have a right to ask this witness whether he knows as a fact whether 
competition exists. It is just a question of form. 

MR. DOOLEY: I will venture to do that, Your Honor. I don't 
know what he can say as a matter of fact. 

THE COURT: Whether competition exists is a matter of fact and 
not a matter of opinion. Now, if he does not know the facts he cannot 
answer. If he knows the facts I shall permit him to answer. 

MR. DOOLEY: Well, I don't feel that I could ask this witness to 
make a statement of fact. I could go no further than to ask his opinion, 


Your Honor. 
* * * 





x 


427 CHARLES GLENN MORRIS 
was called as a witness by the defendants, and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASKEY: 
Q. What is your fullname? A. Charles Glenn Morris. 
428  @. Where do youreside? A. Short Hills, New Jersey. 

Q. What is your present occupation? A. Iam the Central Mid- 
Western Canadian Sales Manager for Twentieth Century Fox Film Corpo- 
ration. 

Q. How long have you been employed by Twentieth Century Fox 
Film Corporation? A. Well, Ihave been employed by Twentieth Cen- 
tury Fox Film Corporation since the inception of that ss laa as it 


now exists. 
Q. And its predecessor corporation? A. The old Fox Film 


Corporation, since 1928. 

Q. And during what period of time were you associated with the 
Washington Exchange of Twentieth Century Fox Film Corporation ? 
A. With the exception of about two years, in 1934 and 1935, until 
1954 -- that entire period of time. 

Q. From 1928 to 1954 you were associated with the Washington 
Exchange? A. Yes, sir. 

Q. What position did you hold? A. That goes back quite a long 
ways. Do you want me to review from the beginning? 

' THE COURT: Oh, I don't think that is necessary. Just ina 
general way. 
429 BY MR, CASKEY: 

Q. Justina general way. A. I started as clerk in 1928 while 
I was going to law school here at night, and later became a booker; later 
a salesman; and then subsequently manager of the Washington Branch, 
and then manager of the Atlantic District, which included the Washing- 
ton Branch, and still headquarterd in the Washington Branch until 1954 
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when I was taken to New York in the home office. 

Q. And you are now one of the three principal sales representa- 
tives of Fox? A. Yes. 

Q. And as such do you have access to information as to the cost 
of producing motion pictures? A. Yes, sir. 

Q. At my request have you brought with you certain data as to 
the negative cost of producing motion pictures in 1956 and 1957? 
A. Yes, sir. 

Q. Will you produce it? Now, for 1956, how many pictures did 
you secure detailed information as to? A. Five. 

Q. Will you give that information to the Court? A. As to the 
titles of the pictures ? 

430 Q. Yes, sir, andthe cost. A. The first picture I have listed 

here was Carousel. The negative cost for Carousel is $3, 410, 400. 

The Man in the Gray Flannel Suit, $2, 668, 400. 


The King and I, $4, 555, 400. 


Bus Stop, $2, 358, 200. 

Teenage Rebel, $948, 100. 

Q. And by what process were those pictures made? A. They 
were photographed in the anamorphic process, which we have trade- 
named Cinemascope. 

431 Q. And were they in color or black-and-white? A. Allin color 
but one, Teenage Rebel, was in black-and-white. 

Q. In addition to the negative cost did the company itself make 
certain expenditures for direct advertising? A. Yes; on all pictures. 

Q. Have you that information for these pictures? A. Yes. 

Q. Will you give it, please. A. For Carousel our direct adver- 
tising pre-release and point of sale, $971, 000. 

Man in the Gray Flannel Suit, $566, 700. 

The King and I, $492, 000. 

Bus Stop, $240, 200. 

Teenage Rebel, $131, 700. 

Q. Mr. Morris, is that expenditure for advertisement of the 
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type which appears in Defendants' Exhibit 2, which is a tear sheet 
from the Washington Post and Herald? A. A portion of it. 

Q. For what other type of advertising? A. Magazine advertis- 
ing; Radio; Television; expenses in connection with cooperative adver- 
tising ventures with merchants and manufacturers of various kinds. 

Q. Are you also familiar with the cost of the positive prints 
which are used in the theater? A. Yes, sir. 

432 Q. And have you that information for these same five fecal 

A. Yes, sir. 

Q. Will you give it, please? A. Did you say the number and 


cost ? 

Q. If you will, sir. A. For Carousel, the number is 524 prints, 
The total cost is $604, 700, an average cost per print of $1154 each. 

Man in the Gray Flannel Suit, the total number is 520--total cost 
is $555, 000; average cost per print of $1, 067. 

King and I, 476 prints, total cost, $516, 600; average cost per 


print, $1, 085. 

Bus Stop, 428 prints; total cost, $255, 000; cost per print, $596; 
and on Teenage Rebel, 391 prints, total print cost, $96, 200; average 
cost $246. 00 each. 

Q. Did the length of those pictures vary? A. Yes. 

Q. What process of selection did you use in choosing these five 
pictures? A. I selected pictures, a picture representing maximum 
cost; maximum gross film rental to us; and down the line to the picture 
that represented a minimum cost; and also close to a minimum rental 
tous. That probably wouldn't be an accurate statement. 

433 We have other pictures that represent higher cost, let's say, 
that maybe didn't produce quite as much film rental. 

Q. For 1957, the current year, have you information as to the 
cost of another group of pictures? A. Yes. 

Q. Will you give that? A. The first picture is Anastasia. 
This information incidentally, is of record as of November 9, 1957. 
These pictures are still in release and still producing income. 





200 


Anastasia, the total negative cost is $3, 531, 100. 

Heaven Knows, Mr. Allison, $2, 903, 400. 

Boy on a Dolphin, $3, 312, 200. 

Bernardine, $1, 272, 000-- 

Q. Will you give us the direct advertising cost ? 

Anastasia, $363, 700. 

Heaven Knows, Mr. Allison, $324, 500. 

Boy on a Dolphin, $285, 000. 

Bernardine, $215, 000. 

Q. And the cost and number of the positive prints ordered on 
each of those pictures, if you will, sir. A. Anastasia, 415 prints; cost 
$299, 800; $722 each. 

Heaven Knows, Mr. Allison, 409; cost, $273, 700; average, $699 
each. 

Boy on a Dolphin: 400 prints; cost, $347, 700; cost per print, 
$869. 

434 Bernardine: 502 prints. Total cost, $295, 000; average cost 
per print, $588. 

Q. Mr. Morris, do you know--I withdraw that. 

On what basis were these four pictures selected? A. Exactly 
the same as I explained for the selection of the 1956. 

Q. Mr. Morris, approximately how many theaters, motion pic- 
ture theaters, are there in the United States? A. Well, there is 
actually between 18, 000 and 19, 000 theaters in the United States. 

Q. When you have a picture which gets maximum distribution, 
how many accounts does Fox serve? A. Now, I think I have to explain 
my answer to this question. All of our pictures are produced, as I 
explained earlier, in Cinemascope; and with the anamorphic process. 

All theaters are not equipped to exhibit pictures produced in this 
form. There exist in this market approximately 14, 000 possibilities 
to which we can license our motion pictures. 

Q. Ina word, what does anamorphic mean? A. If I knew the 
word I would tell you. I can't explain it ina word. It is a squeeze-- 
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and I am not an engineer--I am afraid I wouldn't be able to explain it 
intelligently. | 

It is a photographic attachment that fits over the end of a 
camera lens, inside of which are arranged a series of prisms or mir- 

435 rors there having the effect of squeezing the picture, the image 
that is being photographed or picked up by this attachment into a nar- 
row, distorted image, thereby taking an extremely broad image and 
squeezing it to the point where it can be printed on a 35-millimeter 
negative. 

The reverse of this process is the equipment that I mentioned 
earlier necessary in the theater to project the anamorphic picture, 
which brings it back out in its natural and originalform. _ 

Q. To use the colloquial expression, it un-squeezes it? 

A. Yes. 

Q. That is a lens which fits on the prong of the projector ? 

A. Yes. 

Q. In addition to photographing pictures in this ieee aie 
process under the trade name of Cinemascope, what developments have 
been made in the reproduction of sound? A. Along with the develop- 
ment-- 

THE COURT: May I inquire what importance or relevancy this 
kind of testimony has in this case ? 

MR. CASKEY: The importance is to show it is essential that 
these enormous costs be recouped from the first-run downtown theaters 
in the major cities of the United States. | 

THE COURT: I observed the Supreme Court and District 

436 Court in the Paramount Case justified clearance when it was 
a protection for the licensee, not as a means for making additional 
money for the distributor or producer. , 

MR. CASKEY: The fact that the licensee has the clearance and 
enables it to pay the film rentals, because it is protected in the grant 
of the license, not only during the period of exhibition but in the clearance 
interval that follows, and it is that protection that enables them, as we 
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contend to earn the film rental. 

THE COURT: I will take the evidence. I do not think too much 
time should be spent on it or too many minutis. 

MR. CASKEY: Very well, We are virtually completed. 

Will you read the last question ? 

Question read. ) 

MR. CASKEY: What I want to do is describe the changes in 
sound reproduction that have come in effect with Cinemascope pictures. 

THE WITNESS: In connection with the development of Cinema- 
scope as we know it today, we attempted, or we did develop a process 
for using magnetic recording of the sound as against the former method 
of optical sound, 

This required the striping of the magnetic strips of the motion 
picture itself of four different strips for the four different sound tracks 
for the recording of sound in addition to the regular optical track, 
which is photographed on the film along with the printing of the picture 

437 itself, 
BY MR. CASKEY: 

Q. And a part of the equipment which has been installed in many 
of these 14, 000 theaters are multiple sets of horns; is that right ? 
A. Very important. 

Q. And the operation of these horns by the one or more of the 
four sound tracks side in the creation of the illusion of depth? A. An 
illusion of depth and realism. 

Q. So that instead of having all of the sound come from the mid- 
dle of the screen it now comes in part from where the speaker is located 
on the screen? A. Yes. 

Q. Mr. Morris, can you tell me, of these 14, 000 possibilities 
which you license, when you have a picture that receives maximum 
distribution, how many pay a film rental of $50 or less? A. Approx- ‘ 
imately 10, 000. | 

Q. Is the picture which they show at that film rental the identical 
picture that would be presented here in the Capitol Theater ? 
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A. Identically the same print in many instances. 
Q. Can you tell me how many accounts in the —— pay you 
as much for a single picture as a thousand dollars film rental? 


438 A. I can't tell you that with any great degree of accuracy. I 


could probably answer it in an indirect way. 

We derive between 65 and 70 per cent of our total income from a 
little less than 10 per cent of the total possibilities we supply. 

Q. Mr. Morris, in connection with the licensing of motion pic- 
tures, does the 20-th Century-Fox company employ salesmen ? 

A. Yes, | 

Q. For what purpose? A. To negotiate the licensing of pictures 
to various theaters throughout the country. : 

Q. Why isthat necessary? A. It isa rather highly competitive 
market. We find it to be very, very necessary. There is at least 
three or four motion pictures available to the operator of a theater 
for every play date he has to offer for a picture. 

We are dealing with a highly perishable product here, which re- 
quires extreme pressures in salesmanship to properly merchandise the 
motion picture. | | 

' Q. Prior to the opening of the picture in its first engagement in 
the United States, has the company received any advance payments on 
account of film rental? A. No. 


439 BY MR, CASKEY: 


Q. What is the interest of the company in the speedy enidation 
of the picture? A. Well, the normal business interest of any company 
I would say operating in the business of manufacturing a product that 
requires a tremendous amount of working capital. ! 

When we finish the production of a picture like The King and I, 
with an investment in negative alone of 4-1/2 milliondollars, there 
is 30 days additional added to the recoupment of that money, additional 
to the amount of dollars that we have to have in our working surplus 
in addition to the cost of the money, of course. 

Q. So that it is to the interest of the company to license the 
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picture to as many accounts as quickly as possible? A. It certainly 
is. 

Q. Now, coming to the Washington Exchange, on a picture of the 
quality of The King and I, what was the print allocation to the Exchange ? 
A. In prints? 

Q. Some other picture will do just as well. A. I think on the 
King and I the print allocation was 11 prints to the Washington Branch. 

Q. Where does the picture open in the Washington Exchange. 

A. Preferably in the city of Washington. 

440 Q. Alone? A. No. It is not disadvantageous on some types of 
pictures to open in other key cities in the area, such as Baltimore, 
Richmond, possibly Norfolk, Roanoke. 

Q. What determines that? A. It is a bit of an intangible: The 
type of motion picture. I have Bernadine on the list here, which I 
think would be an illustration of the type of picture which by its very 
nature might lend itself to showing over certain periods of the year, 
let us Say, over the Fourth of July, in as many theatres in as many 
cities as possible simultaneously over a holiday period. It is the kind 
of picture that has the sort of mass appeal. 

The exact opposite of that would apply to a Carousel or a King 
and I -- a picture which we refer to in the trade as depth, requiring 
time to penetrate, so to speak, for the real value of the picture to 
penetrate deeply in the minds of the people throughout the country; 

a picture of that nature, of that type, its value would be enhanced 
tremendously by a long run, or a longer period of run in a key city 
prior to its opening in other cities around the country. 

Q. And who determines that? A. Well, that is a matter of the 
responsibility of the top executives in the Department of Distribution -- 
sometimes much to our regret. 

441 Q. In the city of Washington how do you determine the theatre 
in which Twentieth Century Fox Pictures will play first run? A. Well, 
we determine it by our experience, the record of our experience, and 
our knowledge of the theatre. 
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THE COURT: Well, now, specifically there are three or four 


| 

3 theatres say, on F Street, and you are releasing an outstanding pic- 
ture. Now it wouldn't do, would it, for you to have it on exhibition intwo 
» theatres on F Street at the same time ? 


| THE WITNESS: It would if we could get those two theatres to buy 
: it and play it. 

THE COURT: But ordinarily you don't do it? 

THE WITNESS: No, they won't buy it. 

THE COURT: How do you determine which of the three or four 
theatres on F Street should receive that particular film? 

THE WITNESS: To the best of our ability, let us say -- we 

, don't always come out with the right guess -- but our knowledge of the 

ee past performance of the theatre with pictures of that type mA might I 
cite an illustration here similar? The picture Bernadine, in my 
Opinion, could produce for us the greatest amount of film rental, let 
us say, in Washington, in the Capitol Theatre, because it happens to 
be the biggest and it has an excellent location. 

442 For a picture requiring a longer run, for that depth of £ penntnaian 
we spoke of, we might find a preferable theatre to be one of the smaller 
theatres. 

All of these factors we weigh, and to the best of our ability try 
to make our decision. Then our decision can't always be final. We 
still are faced with the problem of negotiating a licensing agreement 

: with the exhibitor of the picture, and he doesn't always agree with our 

opinion either. Very often he does not, as a matter of fact.. 

THE COURT: Very well. 

BY MR. CASKEY: 

Q. The Company maintains records of the results of the play 
of previous pictures in each theatre? A. Yes. 

Q. Does the film rental which Twentieth Century Fox receives 
on its various pictures released in the course of a year ane? A. 
Yes, 

Q. Ingreat degree? A. Well, it would depend on = are you 
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speaking of individual pictures? 

Q. Yes. A. Oh, yes. 

Q. I show you this tabulation for the year 1956 of the Twentieth 
Century Fox pictures which played first run Washington. What was the 


443 maximum film rental received? A. Do you want the actual 


dollars of the maximum film rental received ? 

Q. Approximately. A. $64,655. 

Q. What is the minimum that was received? A. It looks like 
$1, 600 -- $1, 684. “ 

THE COURT: What was the maximum? 

THE WITNESS: $64, 652. 

BY MR. CASKEY: 

Q. And the film rental fluctuates from picture to picture and 
from theatre to theatre? A. Yes. 

Q. Are you familiar with the term "bidding"? A. Yes. 

Q. Will you explain to His Honor what it means insofar as 
Twentieth Century Fox is concerned ? 

THE COURT: Didn't we have a detailed explanation of the term 
“bidding” from Mr. Gillis ? 

MR, CASKEY: I think it was quite adequate. 

THE COURT: I think you brought it out on cross examination 
of Mr. Gillis, did you not? 

BY MR. CASKEY: 
Q. Were you present when Mr. Gillis -- no, he was not. 
THE WITNESS: No, I was not. 


444 BY MR, CASKEY: 


Q. Let me ask you this, Mr. Morris, and that is all I will ask 
you about it. Are there throughout the United States a number of situa- 
tions where the selection of the theatre in which the picture is to play 
is determined by bidding? A. Yes. In every branch office in the 
United States we have to a greater or lesser degree a number of those 
accounts. 

Q. Do you have any idea how many such situations there are in 
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the United States? A. No, because it fluctuates continually. 


ae Q. How many exchanges do you have? A. 37. 7 
Q. Mr. Morris, Mr. Sichelman succeeded you as Branch Mana- 
ri ger, didhe not? A. Well, he didn't succeed me immediately, but 





he managed the Washington Branch a few years after I had moved up. 
Q. That is, there was a time when you ceased to be Branch 

Manager and had a higher position but were still living in Washington ? 

A. Yes, and for a period someone else was managing the Washington 

. Branch before Sichelman became the Branch Manager. | 

Q. Who was the Branch Manager in 1955? A. Sichelman. 

445 Q. And at that time you had gone to New York? A. Yes. 

Q. By December of 1955? A. I was in New York, yes. 

Q. About that time, in the fall of 1955, was it called to your 
attention by anyone that a theatre in Rockville, Maryland was being re- 
modeled and renamed and was seeking a 14 day availability ? A. Yes. 

Q. There is evidence in this case that as to Twentieth Century 
Fox the period of clearance, or waiting time, between first run and 
the next run in the District of Columbia and Montgomery and Prince 
Georges Counties is 21 days. A. Yes. 

Q. Do you know that to be substantially correct? A. ‘Yes. 

Q. Iask you, sir, would it be feasible to reduce that clearance 
for all of the theatres having that availability to 14 days? A. No. 

Q. Why not? A. Well, from the standpoint of shear economics 
it would be impractical. And this will require a little explanation 
for me to make this point clear. . 

446 Q. Go ahead and give it. A. I mentioned earlier that we try to 
recoup, we try to liquidate our pictures as fast as possible. We try to 
get the picture in the key cities throughout the country as fast as pos- 
sible, depending on the type of picture and at such time as we feel is 
economically proper for that picture. 

When the print is finished, when it comes out of the cutting room 
in the studio, and the negative is now ready for the laboratory -- and 
maybe I could explain this better by illustrating the point with a picture 
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that is now in process, Peyton Place, which will be available for holiday 
release, at Christmas time -- the negative of Peyton Place will reach 
the laboratory about the middle of December, say the second week in 
December. They will do the necessary processing to get it ready to 
start printing, which requires about a week or ten days. 

The first print will be coming off the line, assuming no problem 
develops, around about the 15th of December, let us say. 

We should have for the holiday bookings between 30 and 50 prints 
available for booking at that time. We hope we will have that many 
playing in 30 to 50 key cities throughout the country, and whether it is 
30 or 50 will depend on whether we get 30, 35, 40, 45, or 50 prints, 
and whether of course we can negotiate a license agreement with that 
number of theatres for that picture. 

447 The laboratory in the meantime is still producing prints. The 
picture opens in Washington, if we are fortunate in negotiating a licens- 
ing agreement, and for a city like Washington we would have -- saya 
picture involves a successful run of three, maybe four weeks, we now 
have a waiting period from that time of three weeks until we go into the 
neighborhood theatres, and all this time we are producing prints. 

We have sent out the initial allotment to the branch office by let 
us say, the first or second week in January. Each branch now has, 
as I told you before, eight prints would be a normnml allotment for the 
Washington Branch, and by the end of January, the time the picture is 
now available or becomes available the end of January to the end of Febru- 
ary for the first suburban run theatres, this multiple run group about 
which we are talking here in Washington, we will have developed what 
we call a print pool of some 100 prints, so that when the picture is 
available for these suburban theatres in Washington, or Philadelphia, 
or New York, or Pittsburgh, or Cleveland, Chicago, Los Angeles, or 
any other city similar to this throughout the country, we now have 
this additional pool of prints of about 100 or 125, as the case may be, 
upon which the branches can draw to supply this multiple booking. 

448 I think in Washington it requires some 25 to 26 prints play day 
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and date in this city, and a much greater number in other cities around 
the country. , 

If we supplied Washington earlier than this we are placing a tre- 
mendous economic financial strain on us in the production and the sup- 
ply of prints. , 

As a matter of fact there was testimony in here this morning by 
Mr. Boucher that quite often -- I don't think this was confined to 
Twentieth Century Fox -- quite often distributors are unable to meet 
the 21 day waiting period with the supply of prints to book all these 
houses simultaneously. 

We are unfortunate with our Cinemascope process in that it takes 
longer to produce print because of the striping and recording, as I 
explained earlier, than it does to produce an ordinary 2-D picture; that 
is probably another two to three weeks in the over-all production time 
in the manufacturing of the print. 

There are only a few laboratories in the country that c can produce 
these prints. It isn't a case of going out to just any place and get your 
prints made. Commitments are made six months in advance of labora- 
tory time, and you take your slot as best you can and guide poiees ac- 
cordingly. 

THE COURT: But what is your answer as to why it isn't practical 

449 to reduce the clearance period from 21 to 14 days? That was the 
question. | 

MR, CASKEY: Yes, sir. 

THE WITNESS: Well, my answer was that actually in ae for 
us to do that it would mean we would have to delay the showing of the 
picture in the first run theaters until such time as we are assured 
that we will have enough prints available 14 days later to book all these 
theatres. 

THE COURT: Well, while the picture is running in the first run 
theatre -- and that may be for some time, may it not? 

THE WITNESS: Sometimes -- three weeks; sometimes as long 
as four weeks on a very unusually good picture. | 


450 THE COURT: Suppose you get one of these outstanding pictures 
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THE COURT: During that period you can be manufacturing more 
prints. 

THE WITNESS: We are manufacturing. 

THE COURT: And can you not manufacture enough prints to 
make it possible to reduce the clearance for the other run theatres to 
14 days? 

THE WITNESS: On some pictures that would be possible. On 
many pictures it wouldn't be without a tremendous -- without holding 
up, without delaying the release in Washington. 


that runs for several months in a downtown house, you could accumu- 
late all the prints you would ever need during that period, could you | 
not? ; 

THE WITNESS: Unfortunately, I have never had one of those. 

THE COURT: They are not uncommon, are they ? 

THE WITNESS: No. There are some of them that have. I don't 
think, to my knowledge, that we have enjoyed a first-run here of longer 
than six weeks; that would be outstanding. The average would be two 
weeks, 

THE COURT: You say six weeks-run is outstanding. Suppose 
you take one month? Would you not manufacture enough prints in one 
month to make it possible ? 

THE WITNESS: On that particular picture it would be possible. 
The average engagement in Washington, in so far as our experience 
is concerned, is about two weeks. 

THE COURT: Let me see if I understand you correctly. Is the 
only reason why you have such a long clearance period as 21 days that 
you do not have prints enough to satisfy the demand in a shorter time? 

THE WITNESS: I didn't understand the question to be that at 
all. 


THE COURT: The question is, why can you not reduce the clear- 
ance period for these smaller theaters from 21 to 14 days. I under- 
451 stood your long explanation to amount to this--I do want to have 
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it cleared up if my impression is wrong--that the one reason why you 
can not reduce it is that you can not accumulate enough prints to satisfy 
the demand while the first-run is in progress. | 

THE WITNESS: That is one of the reasons. 

THE COURT: Is there any other reason ? 

THE WITNESS: The actual effect of the early tina run 
on the performance on the prior run, the showcase run, we refer to 
it as. 

THE COURT: What do you mean by that ? 

THE WITNESS: We feel the operators of the first run theatres, 
at least all those with whom we have attempted to negotiate a first-run 
license, and I think that over the period of time includes nearly all 
of them, insist as a matter of fact that the 21 days is not long enough, 
in those instances we are under pressure, and they have quite a long 
list of reasons why, that there is justification for a longer period of 
clearance than the 21 days. 

THE COURT: I can understand why you would not want to sell 
a picture for a simultaneous showing to the downtown theaters. Why, 
once the downtown run is finished can't the picture be shown immedi- 
ately in the subsequent-run theaters? How does it help the ae theaters 
not to do it? 


452 THE WITNESS: Here is what they tellus. I agree with them; 


that when they booked this picture Bernardine at the Capitol Theater 

in Washington at admission price of 90 cents, that if the people through- 
out the city and the environs of Washington who are affected here know 
or tell, because all cities have to know in advance that the picture is 
going to show in their theater on this date, the date following the down- 
town date, their contention to me, the people to whom I have to license 
the picture, we can't afford to operate this theater and spend the kind 
of money necessary to maintain and properly present the picture to 

the public under these circumstances if the picture is going to be 
licensed to 27 theaters throughout the city of Washington immediately 
following our engagement and advertise accordingly. 


212 


THE COURT: Do you mean by that that people would be more apt 
to wait until the picture that comes to a neighborhood theater if they 
knew it would come immediately after the downtown run is finished 
then they would if they knew there would be a considerable interval 
between the two runs; is that what you mean? 

THE WITNESS: That is right. 

BY MR, CASKEY: 

Q. You mentioned the word "trailer." What is a trailer? 

A. That is the previews in the theaters. We refer to it in the trade 
asatrailer. It is a preview of coming attractions. 

453 Q. When does it beginto run? A. Usually, depending upon the 
number of changes per week-- 

THE COURT: It is putting the cart before the horse to callita 
trailer. It is just the other way around. 

THE WITNESS: I am afraid we do a lot of things backward. 

--depending upon the number of changes per week the theater op- 
erates, The theater showing the picture a full week would have the 
trailer on their screen a week before the picture opens. It is quite 
possible that a theater that is showing two different programs each 
week, they would use the previews of the next attraction with the attrac- 
tion immediately preceding. 

BY MR, CASEY: 

Q. So if the picture played in these first neighborhood run theaters 
immediately after Washington, those theaters would be advertising the 
picture on the screen in their theaters while it was running downtown ? 
A. Yes. 

Q. Now, Mr. Morris, in your opinion, based on your experience 
as Eastern Sales Manager and District Manager, if the clearance in 
the City of Washington and Montgomery and Prince Georges County were 
reduced to 14 days, would that have any effect upon the clearance period 

454 in Baltimore? A. I don't think I follow your question, Mr. 
Caskey. 
Q. Would it be necessary to reduce the clearance period in other 
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: cities in the Washington Exchange? A. Well, if it were found, contrary 
to all educated opinion that I knew about, that 14 days is an equitable 
clearance for a city such as Washington, I don't see any reason why 
that same condition wouldn't apply in Baltimore or Philadelphia. 

Q. You heard Mr. Boucher testify this morning, did you not, that 
once the Apex Theater succeeded in moving up its availability, that all 
the other theaters in Washington similarly situated moved up? A. Yes. 
I heard that testimony. 

o Q. After it was brought to your attention that the theater in Rock- 
ville was being remodeled and seeking a run of 14 days with clearance 
over the Drive-In, did you receive or have communicated to you any 
report from the Washington Exchange? A. My information came from 
the Washington Exchange, of course, to the effect that the whole Milo 
theater in Rockville was reconditioned, refurnished and would be re- 
opened within a short period of time as a much more modern comfortable, 
better-equipped theater, that the owners of the theater, of this new 
theater, were requesting availability for our pictures in Rockville of 

455 14 days after first-run in Washington, that they, the management 
of the Washington Branch, had seen the theater; they had every reason 
to believe that the refurnishing and redecorating indicated would be done 
that was under way, and accordingly, they were recommending that we 
should offer this theater the same availability or equal availability with 
the other theaters in Montgomery County. | 

Actually, in so far as their recommendation is concerned, I 
don't recall the Drive-In Theater having been mentioned as such. We 
agreed with that recommendation. 

Q. Your recollection of the recommendation is that they should 
be offered the same availability as the other theaters in Montgomery 
County? A. I questioned it at the time because my experience and 
knowledge of the amount of revenue produced by Rockville heretofore 
during my closer contacts with the theater was such that I couldn't 
possibly justify in my mind the soundness of the reasoning of supplying 
that theater an equal availability with other theaters in the area that 
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produced four and five times that amount of revenue. 


However, on the basis of the recommendation from the Washing- 


ton management and on the strength of the refurnishing and redecorat- 
ing of the theater I agreed with their recommendation. 

Q. In so agreeing and in coming to your determination, did you 

456 consult, agree or communicate with the representative of any other 
distributor of motion pictures? A. Na. 

* * * * * * 

461 THE COURT: Well, the exhibits show that all Montgomery County 
theatres, that is, in the southern part of Montgomery County, have this 
21 day period, that is in Bethesda,. Rockville, Silver Spring, Viers 
Mill, and all of the distributors give the same, exactly the same number 
of days clearance to all those theaters. 

Can you explain by what process all of the distributors have ar- 
rived at precisely the same number of days clearance, which happens 
to be an odd number of 21? 

THE WITNESS: Well, it happens to be 21 because it is an even 
three weeks. It would be 21 or 28 days, as the case may be. 

THE COURT: Very well. Can you answer the question ? 

462 THE WITNESS: I don't think I can answer your question. I 
could answer the question possibly insofar as Twentieth Century Fox is 
concerned; I think I did answer that to Mr. Caskey. 

THE COURT: You have answered that. I was wondering whether 
you could give me any information as to how it is or by what process 
it happens that all of the several distributors have exactly the same 
waiting period. 

THE WITNESS: I could express an opinion. 

THE COURT: Unless either side objects I will be glad to have you 
express an opinion. 

MR. DOOLEY: No objection. 

MR. CASKEY: No objection. 

THE COURT: Very well. 

THE WITNESS: Because in my opinion that is the minimum period 
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of clearance that any distributor, of the distributors we are discussing 
here, can get or can negotiate with any first run theatre in Washington 
in connection with a first-run license, and any greater period of time 
than that they are unable to negotiate with the suburban run theatres. 

There is still the element of the ability to license the picture or 
to sell the picture to the theatre in both instances. : 

Every first run theatre in Washington, whether it be the Capitol 

463 or whether it be the Playhouse which Mr. Orsinger himself used 

, to operate, will not license the picture to first run in Washington on 
less than 21 days, and any distributor who licenses a picture to that 
theatre will necessarily have to agree to that arrangement. | 

By the same token when he goes to the neighborhoods with that 
same picture he is now restrained legally from licensing it to the 
neighborhood earlier than 21 days because he has a contractual agree- 
ment with another theatre which gives him that 21 days protection. 

By the same token this theatre will not license his picture for a 
greater period longer than 21 days so long as he can still license pic- 
tures from other distributors on 21 days. In my opinion that is why 
21 days happens to be the availability for all distributors in Washington. 

THE COURT: Do you know which of the several distributors in this 
area first introduced the 21 day period? : 

THE WITNESS: No, I do not. , 

THE COURT: Do you know when it originated? You ” been in 
the area in this business, for a great many years. 

THE WITNESS: Yes. 21 days has been -- I don't think we, 
Twentieth Century Fox, have licensed any motion picture to first run 
with any greater or lesser clearance period over the neighborhood 
theatre in the city during the entire period of my association with the 
company. | 

464 There was a period arrangement in the late 20's and in the early 


30's in my position in the company where it may have been muta 
and I wouldn't have known it. 
The matter of the number of days clearance has become an 
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produced four and five times that amount of revenue. 
However, on the basis of the recommendation from the Washing- 


ton management and on the strength of the refurnishing and redecorat- 
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of days clearance to all those theaters. 
Can you explain by what process all of the distributors have ar- 
rived at precisely the same number of days clearance, which happens 
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THE WITNESS: Well, it happens to be 21 because it is an even 
three weeks. It would be 21 or 28 days, as the case may be. 
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concerned; I think I did answer that to Mr. Caskey. 
THE COURT: You have answered that. I was wondering whether 
you could give me any information as to how it is or by what process 
it happens that all of the several distributors have exactly the same 
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MR. DOOLEY: No objection. 
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of clearance that any distributor, of the distributors we are discussing 
- here, can get or can negotiate with any first run theatre in Washington 
in connection with a first-run license, and any greater period of time 
than that they are unable to negotiate with the suburban run theatres. 
There is still the element of the ability to license the picture or 
to sell the picture to the theatre in both instances. | 
Every first run theatre in Washington, whether it be the Capitol 
463 or whether it be the Playhouse which Mr. Orsinger himself used 
> to operate, will not license the picture to first run in Washington on 
less than 21 days, and any distributor who licenses a picture to that 
theatre will necessarily have to agree to that arrangement. — 

By the same token when he goes to the neighborhoods with that 
same picture he is now restrained legally from licensing it to the 
neighborhood earlier than 21 days because he has a contractual agree- 
ment with another theatre which gives him that 21 days protection. 

By the same token this theatre will not license his picture for a 
greater period longer than 21 days so long as he can still license pic- 
tures from other distributors on 21 days. In my opinion that is why 
21 days happens to be the availability for all distributors in Washington. 

THE COURT: Do you know which of the several distributors in this 
area first introduced the 21 day period? 

THE WITNESS: No, I do not. 

THE COURT: Do you know when it originated? You have been in 
the area in this business, for a great many years, | 

THE WITNESS: Yes. 21 days has been -- I don't think we, 
Twentieth Century Fox, have licensed any motion picture to first run 
with any greater or lesser clearance period over the neighborhood 
theatre in the city during the entire period of my association with the 
company. 

464 There was a period arrangement in the late 20's and in the early 
30's in my position in the company where it may have been different 
and I wouldn't have known it. 

The matter of the number of days clearance has — an 
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important subject of discussion among distributors and exhibitors of 
course since the Paramount case. 
THE COURT: How far back to your personal knowledge has 
this 21 day period existed insofar as your company is concerned ? 
THE WITNESS: I think to about 1936. 
THE COURT: And do you have any knowledge as to when the 
other distributors in the Washington area began to use the same period? 
THE WITNESS: It would be my thought that in 1936 they were 
using it. Iam not aware of any instance of other distributors licensing 
pictures on any different availability than 21 days. 
THE COURT: Did they all begin to use that period at about the 
same time, or did they begin to use it at different times ? —& 
THE WITNESS: Well, I don't recall, Your Honor, the exact time 
when it began. I can recall to my mind that in about 1936 -- I was 
away from Washington for a couple of years, in the Philadelphia terri- 
tory, and I came back here at about that time, which was about 1936, 
and as I recall that was the clearance period we were licensing to first 
465 run Washington as of that time. 
THE COURT: Do you know whether the other distributors were 
using the same period at that time ? 
THE WITNESS: I do not know. 
THE COURT: Very well. 
MR, DOOLEY: One further question, Your Honor. 
BY MR. DOOLEY: 
Q. Do you know how long it has been that Twentieth Century Fox 
has been giving clearance in favor of the first run houses down town 
of 14 days as regards Alexandria? A. Not off-hand in a specific in- 
stance like that. If you ask me right now to tell you whether the clear- 
ance in our contracts over in Alexandria is 14 days I don't think I 
could answer your question without referring to the record. 
* * x * * cd 
466 GERALD FREDERICK PHILLIPS 
was called as a witness by and on behalf of the Defendants, and, being 
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first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASKEY: ! 

Q. Give the reporter your fullname. A. Gerald Frederick 
Phillips. . 

Q. And your address. A. New York City. 

Q. Street? A. 230 Central Park South. 

Q. What is your occupation? A. Iam an attorney. 

Q. Among your clients is included United Artists Corporation? 
A. Itis. 

467 Q. Do you personally render professional service to that corpora- 
tion? A. Ido. . 

Q. And for how long a period of time have you done so? A, 
Since approximately 1951. 

Q. Approximately what percentage of your time have you devoted 
to the work of the United Artists Corporation? A. About 70 per cent 
of my own time. : 

Q. Asa matter of fact, some of your partners are owners of 
the corporation, are they not? A. Two of the senior partners own a 
substantial stock interest in the company. ) 

Q. And during the period from 1951 to date have you been con- 
sulted by various sales representatives in the field about problems 
of run, clearance and availability? A. They have sought my legal 
advice with respect to run, clearance and availabilities. , 

Q. Now, Mr. Phillips, in the United Artists Corporation struc- 
ture, who or what is a producer's representative? A. United Artists 
Corporation does not itself produce motion pictures. : 

THE COURT: We had that yesterday from another witness. 

MR, CASKEY: I wanted to get the exact authority of the producer's 
representative, if I may. | 

468 THE COURT: You brought out from one of the other witnesses yes- 
terday that United Artists does not produce pictures but merely acts 
as distributing agent for some of the other producers. 
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THE WITNESS: And the producers appoint a producer's repre- 
sentative to consult with us and this producers representative makes the 
final decision with respect to the entering into of license agreements. 

BY MR, CASKEY: 

Q. Since you have been in Washington the last few hours you 
have had occasion to review the film and correspondence involved 
in this case? <A. I have. 

Q. With representatives of my office? A. I have. 

Q. And you are familiar with the fact that a letter was sent to 
United Artists Corporation on the stationery of Dooley and Orsinger 
about October 21, 1955? A. That was called to my attention and I 
remember it now. 

Q. Was it called to your attention in 1955? A. Yes. 

Q. And did you have responsibility with respect thereto ? 

A. Yes. 

Q. I show you this map and ask you what it is, and where you 
got it. 

469 THE COURT: I don't think you have to identify the map. 

MR, CASKEY: I want to show where it came from. 

THE WITNESS: It is a map of Washington which was sent to me 
by our branch manager, Sidney Cooper, which indicates this area of 
this lawsuit. 

BY MR. CASKEY: 

Q. At the time that the map was sent, did Mr. Cooper make a 
recommendation as to the run and availability upon which United Artists 
should serve the Villa Theater? A. Yes. Mr. Cooper and I discussed 


the matter. He gave his own personal recommendation, based upon 
certain facts which he told me and which we discussed and he told me 
what he thought should be done with respect to the request made by 
the exhibitor. 

Q. What did you do with respect thereto? A. I concurred in 
his recommendation, feeling that his recommendation was a fair, © 
reasonable recommendation and that recommendation was that the 
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exhibitor should play on the same availability of 21 days. 

Q. And did that motion of yours, concurring with Mr. Cooper's 
represent the decision of the company? A. Yes. It was my own 
honest appraisal of the situation and it was the decision of the company. 

Q. In making that decision did you have any consultation, com- 
munication with the representative of any other distributor of motion 
pictures? A. I certainly did not. 

MR, CASKEY: You may inquire. 

CROSS EXAMINATION 
BY MR. DOOLEY: 

Q. Mr. Phillips, am I correct in my understanding that all you 
did was talk with Mr. Cooper and look at the map and make your deci- 
sion? A. I spoke at length with him on why he made the recommenda- 
tion that he did make, and I asked him various questions with respect 
to the facts of the situation; where the theater was located; what the 
competitive area was; what film rent we get from the theater; the 
availability of the theater; availability of surrounding theaters; and 
the reason for this clearance. 

Q. But beyond that you did not do anything yourself other than 
talk to Mr. Cooper ? 

THE COURT: I think you have exhausted that. 

MR. DOOLEY: That is all 

MR. CASKEY: That is all. : 

THE COURT: The question as to what waiting period or clear- 
ance is called in the trade should be given to the Villa Theater was a 
business question, was it not ? 

THE WITNESS: Yes. . 

471 THE COURT: Why should a lawyer be consulted as to what 
clearance should be given instead of the person in * * of the business 
officer ? ) 

THE WITNESS: I am familiar with the business problems, 


spending as much time as I do with the company, in visiting the ex- 
changes. . 
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Because we know when a request comes in they often come from 
lawyers themselves and we often know exhibitors, when they are writing 
this letter asking for a certain availability, often have done it because 
of a contemplated lawsuit. 

We have a fear of doing something which would perhaps not be 
right and therefore our company policy has been, when we get letters 
regarding run and clearance, that it should be reviewed from a legal 
point of view to make sure what we are doing is correct in our honest 
judgment. 

oe * * 

MARVIN J. GOLDMAN 
was called as a witness by and on behalf of the Defendants, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASKEY: 

Q. Will you give the reporter your full name and address ? 

472 A. Marvin J. Goldman, 3108 Fessendon Street, Northwest, 
Washington, D. C. 

Q. Mr. Goldman, what is your occupation? A. Iama partner 
in K-B Theaters, and operate motion picture theaters. 

Q. And K-B stands for what? A. Kogod-Burka. 

THE COURT: Where is that theater ? 

THE WITNESS: This is a chain of theaters. 

BY MR. CASKEY: 

Q. Whois Mr. Kogod? A. Mr. Kogod was my father-in-law. 

Q. Mr. Burka? A. His partner. 

Q. And your present position is active manager? A. Yes, 
sir. 

Q. What theaters does K-B have? A. We have the Rockville 
Drive-In; the Langley Theater; the MacArthur Theater; the Apex Thea- 
ter; the Ontario Theater; and the Naylor Theater. 

Q. Has your partnership ever been affiliated or * * * or 
associated with any of the distributors of motion pictures? A. No, sir. 
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Q. Been completely independent? A. Yes, sir. 
! 473 Q. When was the Rockville Drive-In Theater built? A. It 
an was built in late 1953, and opened in 1954, the middle of March 1954, 

Q. And where isit? A. It is on the old U.S. 240 in the city 
limits of Rockville. We have no mailing address other than Route 
240, Rockville, Maryland. | 

Q. Will you very briefly describe the theater? A. The theater 
is an open-air theater located on U.S. 240, consisting of 12-1/2 acres 
of ground, with a screen tower, a projection room, a concession build- 
ing where we sell refreshments, and wired speakers to which a car 
attaches itself to get the sound coming off the sound track, It is an 
open-air operation. 

Q. As the cars drive in they park on a slightly inclined | SanE is 
A. Yes, sir. 

Q. How many cars will the Drive-In accommodate? A. 850. 

Q. Have you any statistical information as to what that number 
of cars represents in numbers of persons? A. Not to an exact point. 
We estimate through our experience two and one-half persons per car. 

Q. Are you familiar with the Villa Theater as it is now known? 

474 A. Yes, sir. 

Q. Approximately how far is that from the Drive-In? A. I 
would say it is anywhere from a mile to two miles at the nee possibly 
shorter than two miles. 

Q. Did it come to your attention in the fall of 1955 that the Villa 
Theater management had requested that upon its reopening it should 
be licensed pictures 14 days after first-run downtown Washington with 
clearance over the Drive-In? A. Yes, sir. | 

Q. And what did you do about that? A. Well, to the best of 
my recollection, I wrote to each film company and told them that I 
wanted the same run, that is, availability, as I had eas before 
the Villa Theater would reopen. 

Q. Which was what? A. 21 days after downtown. 


Q. With clearance over the Milo? A. Yes, sir. 
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Q. So that at that time the Villa Theater had indicated that it 
wanted to play pictures ahead of you; is that right? A. Yes, sir. 

Q. And you had told the distributors that you wanted to play pic- 
tures ahead of the Villa? A. Yes, sir. 

Q. I show you what purports to be a copy of a letter dated Novem- 7 

475 ber 3, 1955, which is contained in Paragraph 58 of a certain stipu- 
lation of facts and ask you if you addressed that letter, or substantially 
that letter, to each of the distributors. A. Yes, sir, I did. 

THE COURT: Where is that in the stipulation; what paragraph? 

MR, CASKEY: 58; page 20. 

BY MR, CASKEY: 

Q. Now, was it the fact on November 3, 1955, that the Milo 
Theater had been playing 7 days after the Drive-In? A. Yes, sir. 

Q. How long had that beentrue? A. Since the opening of the 
Drive-In. 

Q. What was the result of your communication to the distributors 
of November 1955? A. We were informed that the Villa Theater would 
not abide by what we had requested and that there would be a bidding 
situation for the 21-day run in Rockville between the Villa Theater and 
ours. 

Q. The Villa Theater was unwilling to play back of the Drive- 
In? A. Yes, sir. 

Q. Were you willing to play back of the Villa? A. No, sir. 

476 Q. So, the result was that the distributors in the main put the 
two theaters on the bidding? A. Yes, sir. 

Q. Tell me, Mr. Goldman, is there any other drive-in theater 
in Montgomery County? A. No, sir. 

Q. How far away is the nearest drive-in to you? A. I would 
think the nearest drive-in would be the Beltsville or the Queens Chapel, 
and I would say, purely as an estimate, it would be at least 13 to 

| 15 miles away. 

Q. So the position that you occupy is that there is no drive-in 

theater in the District; is that right? A. That is right. 
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Q. And you are the only drive-in in Montgomery County? A. 
Yes, sir. 

Q. In addition to the Rockville Drive-In Theater you operate the 
Langley Theater, do youna? A. Yes, sir. | 

* * * * * * 

481 MARVIN J. GOLDMAN, 
the witness on the stand at time of adjournment, resumed the stand 
and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR, CASKEY: 

Q. Mr. Goldman, when we concluded yesterday afternoon you 
had testified that the partnership of which you are a member is also the 
operator of the Langley Theatre, had you not? A. Yes, sir. 

Q. Where is that theatre? A. That is located at the intersec- 
tion of New Hampshire Avenue and University Lane. 

Q. And approximately how far is that theatre from Silver Spring ? 
A. Two or three miles at the most. 

Q. And what is the nature of the area between the i a Theatre 
and Silver Spring? A. Residential. 

Q. Is it built up? A. Yes, sir. 

Q. Highly builtup? A. Yes, sir. 

Q. Are you able to state whether or not the Langley Theatre is 
a high grossing subsequent run theatre in Washington? A. Fortun- 
ately, yes. 

Q. It enjoys the general reputation of being one of the highest 
grossing 21 day houses in Washington, does it not? A. Yes, sir. 

Q. And there is a considerable number of people who live be- 
tween the Langley Theatre and the two theatres in Silver ee rg 
A. Yes, sir. 

Q. Is the equipment in the Langley Theatre modern? A. Yes, 


a 


sir. 


Q. Do you have seats inthe theatre? A. Yes, sir. 
Q. Carpets onthe floor? A. Yes, sir. 
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THE COURT: Don't let's go into too much detail as to individual 
theatres. 

MR. CASKEY: I just can't help trying to dispel the illusion that 
the Villa was the only theatre in Washington that had seats. 

483 THE COURT: Oh, well, I think -- 
BY MR, CASKEY: 

Q. In addition to the Langley Theatre, Mr. Goldman, does the 
partnership of which you are a member operate the Ontario Theatre ? 
A. Yes, sir. 

Q. Where is the Ontario Theatre ? 

THE COURT: We have the location of all these theatres on this 
map which is annexed to the trial memorandum of the plaintiff, and 
which was stipulated in evidence, so don't let's go into too much detail. 

MR, CASKEY: May I just fix the location? 

THE COURT: The Court sees from the map, and the Court hap- 
pens to know the theatre. 

BY MR. CASKEY: 

Q. What is the policy upon which the Ontario Theatre is being 
operated? A. First run. 

Q. Inthe City of Washington? A. Yes, sir. 

Q. When the Ontario plays a picture first run in the city of Wash- 
ington does it play it simultaneously or day and date with any other 
theatre in Washington? A. No, sir. 

484 Q. And does the Ontario Theatre take clearance over all of the 
theatres in the Metropolitan Area? A. Yes, sir. 

Q. And that includes the District, Montgomery County, Prince 
Georges County, Fairfax and Arlington Counties in Virginia? A. I 
am not quite sure about Arlington County. I think there are certain 
theatres in Arlington and Alexandria that have a lesser clearance. 

My license calls for 21 days over all theatres in the Metropolitan 
Area of Washington. 

THE COURT: You are going so fast it is difficult to follow you. 

Suppose you start your answer over again. 
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THE WITNESS: Iam not absolutely positive about the clearance 
in the theatres in Alexandria or Arlington. 
THE COURT: We have all that in the record. 
BY MR. CASKEY: 


Q. What does your contract provide? A. 21 days clearance 
over all theatres in the Metropolitan Washington Area. | 

Q. And do you draw patrons fromall of the Metropolitan Area of 
Washington? A. Yes, sir. | 

Q. How do you secure your pictures? A. In some cases by 


bidding; in some cases by direct negotiation. 
485 Q. When was the Ontario built? A. I think it was in 1950. 

Q. Your partnership is also the operator of the Apex Theatre, 
is itnot? A. Yes, sir. 

Q. Currently upon what policy is the Apex Theatre saouaind ? 
A. First run. 

Q. What type of pictures? A. Well, a Eeeeen nee would be 
an art picture, the art type picture. 

Q. And again I ask you, when the Apex Theatre plays a picture 
first run in Washington does it play it alone or does it play it day and 
date with other theatres? A. It plays alone. | 

Q. And does it secure clearance over the entire Metropolitan 
Area? A. The same clause is written in that contract also. 

Q. Mr. Goldman, in addition to the Langley Theatre does the 
partnership operate any other subsequent run theatres in Washington? 
A. Yes, sir. 

Q. What are they? A. The Naylor Theatre in southeast Wash- 
ington; the Flower Theatre in Silver Spring; and the Rockville Drive-In. 

486 Q. Do you consider that the Flower Theatre is in Silver Spring ? 
A. Yes, sir, that is the proper mailing address. 
THE COURT: Is that in Takoma Park? 
THE WITNESS: No, sir. 
BY MR. CASKEY: 3 
Q. And about how far from the Langley is the Flower? 
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A. A mile or a mile and a quarter at the most. 

Q. Mr. Goldman, what is the nearest theatre to the southeast 
along New Hampshire Avenue from the Langley? A. The Allen 
Theatre. 

Q. About how far away is that? A. A mile and a half or two 
miles at the most. 

THE COURT: What is the name of the theatre ? 

THE WITNESS: Allen. 

BY MR, CASKEY: 

Q. Do you consider it in competition with the Langley? 
A. Yes, sir. 

Q. Mr. Goldman, before you testified in this case had you had 
at least two conversations with associates of my office? A. Yes, 
sir, 

Q. And are you here under subpoena? A. Yes, sir. 

* * * * x 

BY THE COURT: 

Q. Is the Ontario a neighborhood theatre or does it draw from 

all sections of the city? A. It draws fromall sections, Your Honor. 
491 Q. And is that because of the nature of the pictures it shows, 

or for some other reason? A. No, sir, only by the nature of the pic- 

tures it shows. 

Q. So any so-called neighborhood theatre could be a theatre 
that would draw from all sections of the city if it could get first-run 
pictures. A. Yes, I believe if any given theatre had a picture that 
people wanted to see they would go to see it regardless of the location 
of the theatre. 

Q. Who decides whether a theatre is to be a first-run theatre 
or a subsequent-run theatre? A. The operator in his opinion may 
decide to try and go first run. He approaches the distributor and 
negotiates for first run, and at their option they may give us the op- 
portunity of bidding with the other first-run theatres for their product. 

Q. Do I understand you to say this, that whether a theatre is 
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to be a first-run house or a subsequent-run house depends on negotia- 

: tions between the owner of the theatre and the distributor? Is that cor- 

7 rect? A. Yes, sir. 

Q. Are there any theatres then that are first run houses in rela- 
tion to certain distributors but not as to others? <A. No, sir. 

492 Q. Then how is it that all the distributors arrive at the same 
decision as to whether a particular house should be a first-run house 
or a subsequent-run house? A. Well, I think the answer to that, 
Your Honor, is that not all exhibitors want to be first run. | 

Q. Iunderstand. I don't think you got my question. — 

Suppose a particular exhibitor wants to be first run, and some 
succeed in getting themselves in that position and some do not: Now, 
how is it that in such an event all of the distributors arrive at the same 
identical decision as to whether the request for first run should or 
should not be granted? A. Well, sir, I don't think all the distribu- 
tors necessarily will sell a given theatre. For example, when the 
Ontario Theatre opened there were two or three of the distributors 
that would not recognize the Ontario as a first-run theatre. 

Q. That is what I wanted to get at. Perhaps I misunderstood 
you. I thought you said all the distributors recognized each theatre 
and gave them the same recognition. You say some distributors re- 
fused to recognize them. A. Yes, sir. : 

Q. As to those distributors who recognized the Ontario as a 
first-run theatre, who makes the decision as to whether a particular 
picture should get it first-run, the Ontario, or the Capitol, or some 

493 other F Street Theatre? A. In most cases it is done by compe- 
titive bidding. . 

Q. But you mean that every first-run theatre is allowed to bid 
on the picture? A. Yes, sir, in most cases. 

* * +d  * * * 

494 BY MR. DOOLEY: 

Q. Mr. Goldman, you have the Rockville Drive-In Theatre, is 


that so? <A. Yes, sir. 
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Q. And is there any particular area from which you draw cus- 
tomers to that drive-in? A. No. We draw from all over. 

THE COURT: What was your answer ? 

THE WITNESS: We draw from all over the area. 

495 BY MR. DOOLEY: 

Q. Does a drive-in theatre cater to a special type of patronage ? 
A. Yes, sir, I would say so. 

THE COURT: What special type ? 

THE WITNESS: Well, we believe it comes from the lower income 
group who are living either in apartments or small homes and consists 
of a family with small children. 

THE COURT: You mean they can save money by going to a drive- 
in theatre rather than to the conventional type theatre ? 

THE WITNESS: Yes, sir. 

BY MR, DOOLEY: 

Q. In other words, they put the kids in the car and take them to 
the theatre, is that right? A. And eat their dinner. 

Q. And what? A. And eat their dinner there, too. 

Q. Just to be certain, Mr. Goldman, that the Court doesn't have 
the impression that you are being facatious, when you say they eat their 
dinner there you really mean that, don't you? A. I certainly do. 

Q. Because you have a concession standthere? A. Yes, sir, 
we do. 

496 Q. And you sell what? 

THE COURT: Oh, I don't think you need go into that. 

THE WITNESS: We have a long list of articles. 

THE COURT: Well, you sell beverages and food. 

THE WITNESS: Yes, sir. | 

THE COURT: Very well. 

BY MR, DOOLEY: 

Q. Mr. Goldman, the drive-in is the type of thing that a man 
who comes home after a day's work out in the open, in his work clothes, 
can go to see without bothering to shave or change his clothes, isn't it? 





A. Yes, sir. 

Q. So that if it is that type of patronage -- 

THE COURT: He has answered the question -- it is the lower 
income group. 

MR. DOOLEY: That is all. 

REDIRECT EXAMINATION 
BY MR. CASKEY: 

Q. Mr. Goldman, how many seats are there in the Ontario 
Theatre? A. 1,404. May Iamend that? At the present showing 
we have converted the theatre for a present motion picture, and we 
have right now 1, 148 seats. | 

Q. That is because you are playing on a two-a-day basis ? 

497 A. Yes, sir. | 

Q. But your normal seating capacity is what? A. 1,404. 

Q. And just in one word, what is the quality of the equipment 
in the theatre? A. The best. , 

MR, DOOLEY: This is in the Ontario you are ee about ? 

THE WITNESS: Yes, sir. 

BY MR, CASKEY: 

Q. And that is true of the MacArthur also? A. Yes. 

THE COURT: I think it will be stipulated that all the theatres in 
the Metropolitan Area have good equipment. I don't think we have any 
ramshackle theatres left in the Metropolitan Area. ) 

BY MR. CASKEY: | 

Q. Now, Mr. Goldman, you said that beginning with the opening 
of a theatre certain distributors afforded the Ontario the right to bid 
for first run, Is that right? A. Yes, sir. ) 

Q. Do you remember what those companies were? A. Para- 
mount; Fox; Universal; and I think, to the best of my cai ene 
Columbia; and United Artists. 


Q. And you played certain pictures of those companies ? 
498 A. Yes, sir. | 


Q. And achieved certain results on those pictures? A. Yes, sir. 
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Q. Andyou used the results on those pictures to convince the 
other companies that they should go along to permit you to bid for 
first-run pictures? A. Yes, sir. 

THE COURT: I would like to ask this, Mr. Goldman. Of course, 
the Ontario is away from down town; it is in a residential section, is it 
not ? 

THE WITNESS: Yes, sir. 

THE COURT: What factors are taken into account in according 
a first-run preference to one theatre in a residential neighborhood and 
denying it to another ? 

THE WITNESS: I can't speak with certain knowledge of that, sir, 
because the distributors make that decision. However, I can express 
my opinion. 

| THE COURT: Yes, you may do so. 
THE WITNESS: I think it is determined almost purely by the 


grossing potential of that particular theatre in the opinion af the dis- 


tributor. 

THE COURT: But how is that arrived at? How is the conclusion 
reached that the Ontario would have a greater potential income-produc- 
ing value than some other neighborhood theatre ? 

499 THE WITNESS: That is a question, sir, that I cannot answer. 

THE COURT: Does the seating capacity have anything to do with 
it ? 

THE WITNESS: Yes, sir. I imagine the physical setup of the 
theatre, the number of seats, the location -- 

THE COURT: You say the Ontario has 1, 400 seats ? 

THE WITNESS: Yes, sir. 

THE COURT: Does any other neighborhood theatre that is not 
a first-run house have seats approximating that number ? 

THE WITNESS: Yes, sir. I believe the Tivoli Theatre does. 

THE COURT: Isn't that a first-run house ? 

THE WITNESS: No, sir. 

THE COURT: You cannot throw any greater light than you 
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already have, can you, as to why the Ontario should be given a first- 
run privilege and a house like the Tivoli should not be ? | 

THE WITNESS: I think primarily because the Ontario asked it 
and the Tivoli didn't. 

THE COURT: Oh: I think that's an answer. 

1 * *x x * * 

501 THE COURT: I would like to ask you, Mr. Goldman, if you can 
explain why is it that the 21 day clearance is enforced against cities in 
Montgomery County and only a 14 day clearance in Alexandria? Alex- 
andria is closer to Washington of course than Rockville. | 

THE WITNESS: Your Honor, I do not understand that myself 


It has been the practice. 
ae * * + 3 


504 HOWARD G. MINSKY 
was called as a witness by and on behalf of the Defendants, and, being 
first duly sworn, was examined, and testified as follows: 


DIRECT EXAMINATION 
BY MR, CASKEY: 

Q. Will you give your full name and address to the reporter, 
please sir? A. Howard G. Minsky, 973 Vernon Road, Philadelphia, 
Pennsylvania. | 

Q. Mr. Minsky, by whom are you employed? A. The Inter- 
national Telemeter Corporation of California. 

Q. That corporation is a subsidiary of Paramount Pictures, 
Inc. ? A. It is. 

505 Q. Which in turn is the parent corporation of the Defendant 
Paramount Film Distributing Corporation? A. It is. 

Q. Inthe fall of 1955, what position did you hold? A. I was 
the Mid-Eastern Division Manager for Paramount Film Distributing 
Corporation. 

Q. When did you first work in the motion picture industry in 
Washington? A. It was 1934 or 1935. 

Q. And what position did you have? A. I was a temporary 





student salesman at the time. 

Q. Then? A. ThenI moved on to Cincinnati as a salesman for 
Warner Brothers Pictures, Inc. 

Q. When did you first work for Paramount Film Distributing 
Corporation ? A. I came with Paramount films in July or August of 
1950. 

Q. And continued at least through 1956? A. Up until September 
of 1957. | 

Q. You know Herbert Gillis? A. Ido. 

Q. Inthe fall of 1955, what was your relationto him? A. I 
believe Herbert had just recently taken over as branch manager of 

506 our Washington operations. 

Q. The prior branch manager was who? A. Phil Iessce. 

Q. He had been promoted and left Washington? A. That is 
correct. 

Q. And Mr. Gillis hadcome in? A. That is correct. 

Q. And you were supervising Mr. Gillis’ activities? A. Yes. 

Q. During the fall of 1955 did it come to your attention that a 
theater in Rockville, Maryland, was being remodeled and that the 
operators of that theater had requested of Paramount 2 run 14 days 
after Washington with clearance over the Drive-In? A. Yes. 

Q. What did you do upon receipt of that information? A. I 
was advised by our branch manager in conversation and confirmed 
subsequently by letter. We discussed the situation as applicable to the 
request and we came to a conclusion, a business conclusion, and in 
turn, Mr. Gillis advised the operators of the theater of our decision. 

Q. What was that decision? A. We offered them, as I recall, 
the right to negotiate competitively for availability of 21 days after 
first-run Washington, competitively with the Drive-In. 

Q. At the time that you made that decision, were you familiar 

507 ° with the theaters in the general area? A. Yes. 

Q. In coming to that conclusion did you have any conferences, 

communications, consultation, agreements, understanding with any 
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other distributor of motion pictures? A. No. 

Q. Will you describe very briefly the procedure used at Para- 
mount for the award following bidding ? 

THE COURT: May I venture to suggest--is this procedure the 
same ? | 

MR, CASKEY: No. I am just trying to pinpoint the precise dif- 
ference. It may be of interest to Your Honor. 

THE COURT: You may proceed. 

THE WITNESS: The Paramount procedure: 


Upon receipt of a bid from an exhibitor in the area in which compe- 
titive negotiations had taken place--the procedure is to forward that 
bid to the Paramount home office in New York City. 

The decision is made there by a separately constituted bidding 
department, whose sole function is to determine how that picture shall 
be awarded. | 

The award then is advised by letter or wire to the branch in which 


the bidding is taking place, and the exhibitor is advised accordingly. 
BY MR. CASKEY: 

508 Q. Are the bid letters opened in the exchange? A. In the case 
of the Washington Branch, the requests for bid as mailed in are specifi- 
cally unopened and sent to the home office so that the letter with the 
contained bid will be opened in New York City. 

THE COURT: That is pretty centralized, that system. | They: 
do not believe in decentralizing. 

MR. CASKEY: I think they believe inautonomy in the alternate 
months, in the odd months of the year and centralization in the even 
months. | 

BY MR. CASKEY: 

Q. Can you tell us approximately how many bidding situations 
there are in the United States of Paramount? A. That has changed 
so quickly, so often, that at this time I could not give you an actual 
answer to your question. | 

THE COURT: Can you give an approximate number? — 
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THE WITNESS: I would say approximately somewhere between 

500 to 700, within that range. 
BY MR, CASKEY: 

Q. And are some of those 500 or 700 important key run ? 
A. They are. 

Q. Including first-run Washington? A. Yes, sir. 

Q. Mr. Minsky, you were in court this morning when Mr. Gold- 
man testified? A. Yes. 

509 Q. You know Mr. Goldman? A. Ido. 

Q. Do you know, and have you known Mr. Frank Boucher ? 
A. Yes. 

Q. Mr. Boucher at one time was the general manager of the same 
partnership which Mr. Goldman is now a member of? A. Yes. 

Q. Do you have anything to do with the determination to permit 
the Ontario Theater to bid for first-run Washington? A. I did. 

Q. Will you just tell the Court the story--what happened, if I 
may ask such a general question. A. At the time of the opening of the 
Ontario Theater I recall request had been made by Frank Boucher, who 
at that time represented the K-B Circuit. 

He presented his picture as investing tremendous sums of money 
in a new enterprise and felt that he was entitled to the consideration, 
with that investment, of being -- they were progressive--and since 
they felt they had a future stake in the industry they felt the industry 
in turn should give them an opportunity. 

We felt that as a show window the theater was not as capable of 
developing the rentals for an area the size of Washington as we were 
getting from the so-called F Street area. 

510 After many discussions we finally offered them an opportunity 
to negotiate competitively and if they were so sure they were able to 
do all the things they said they could do, that they could bid for the pic- 
tures, and so, at that time we placed Paramount pictures on a compe- 
titive market in the District of Columbia. 

I don't recall the first picture, but when we did start to play the 


235 


Ontario Theater, we started to find that this theater developed large 
film rentals, large enough to not only show us the amount of film 
rentals that were coming but it seemed to grow and the theater today 
has taken its place among some of the larger dollar -developing theaters 
in the land. ; 

Q. Asa general rule, has the theater played on long runs ? 
A. Yes. : 

THE COURT: Before you leave the subject of the Ontario 
Theater, I want to ask a couple of questions of the witness. 

How do you reach a decision as to whether one neighborhood 
house should be permitted to be a first-run house and another neigh- 
borhood house should not be so permitted? The Ontario isa neighbor - 
hood house. 

THE WITNESS: The location is in a neighborhood area, I would 
not consider it a neighborhood theater per se. | 

511 THE COURT: Suppose I reframe my question. 


How do you decide as to whether a theater, Theater A in a resi- 
dential neighborhood should be first-run and Theater B in another 
residential neighborhood should not be ? | 

THE WITNESS: There are many factors that enter into that de- 
cision. I would say the accessibility to the theater, to the area in 
which the theater is located, is a very important factor. The type of 


the theater. 

THE COURT: What do you mean by type? 

THE WITNESS: The type as to its construction, as to the appoint- 
ments, as to the size, as to certain intangibles that you can't put on 
paper, such as atmosphere that is created in a theater. 

THE COURT: Suppose it is a new theater, so you do not know 
what the atmosphere is ? 

THE WITNESS: You get that. As you develop a feeling about 
theaters through the years you get a feeling about theaters as you do 
about people and you can go inside of a theater and you sense some- 
thing. 
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THE WITNESS: I would say approximately somewhere between 

500 to 700, within that range. 
BY MR. CASKEY: 

Q. And are some of those 500 or 700 important key run ? 
A. They are. 

Q. Including first-run Washington? A. Yes, sir. 

Q. Mr. Minsky, you were in court this morning when Mr. Gold- 
man testified? A. Yes. 

509 Q. You know Mr. Goldman? A. Ido. 

Q. Do you know, and have you known Mr. Frank Boucher ? 
A. Yes. 

Q. Mr. Boucher at one time was the general manager of the same 
partnership which Mr. Goldman is now a member of? A. Yes. 

Q. Do you have anything to do with the determination to permit 
the Ontario Theater to bid for first-run Washington? A. I did. 

Q. Will you just tell the Court the story--what happened, if I 
may ask such a general question. A. At the time of the opening of the 
Ontario Theater I recall request had been made by Frank Boucher, who 
at that time represented the K-B Circuit. 

He presented his picture as investing tremendous sums of money 
in a new enterprise and felt that he was entitled to the consideration, 
with that investment, of being -- they were progressive--and since 
they felt they had a future stake in the industry they felt the industry 
in turn should give them an opportunity. 

We felt that as a show window the theater was not as capable of 
developing the rentals for an area the size of Washington as we were 
getting from the so-called F Street area. 

510 After many discussions we finally offered them an opportunity 
to negotiate competitively and if they were so sure they were able to 
do all the things they said they could do, that they could bid for the pic- 
tures, and so, at that time we placed Paramount pictures on a compe- 
titive market in the District of Columbia. 

I don't recall the first picture, but when we did start to play the 
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Ontario Theater, we started to find that this theater developed large 
film rentals, large enough to not only show us the amount of film 
rentals that were coming but it seemed to grow and the theater today 
has taken its place among some of the larger ee theaters 
in the land. 

Q. Asa general rule, has the theater played on mn runs ? 

A. Yes. 

THE COURT: Before you leave the subject of the Ontario 
Theater, I want to ask a couple of questions of the witness. : 

How do you reach a decision as to whether one neighborhood 
house should be permitted to be a first-run house and another neigh- 
borhood house should not be so permitted? The Ontario is a neighbor- 
hood house. . 

THE WITNESS: The location is in a neighborhood area. I would 
not consider it a neighborhood theater per se. 

511 THE COURT: Suppose I reframe my question. 


How do you decide as to whether a theater, Theater A in a resi- 


dential neighborhood should be first-run and Theater B in another 
residential neighborhood should not be ? 

THE WITNESS: There are many factors that enter into that de- 
cision. I would say the accessibility to the theater, to the area in 
which the theater is located, is a very important factor. The type of 
the theater. | 

THE COURT: What do you mean by type ? 

THE WITNESS: The type as to its construction, as to the appoint- 
ments, as to the size, as to certain intangibles that you can't put on 
paper, such as atmosphere that is created in a theater. ! 

THE COURT: Suppose it is a new theater, so you do not know 
what the atmosphere is? 

THE WITNESS: You get that. As you develop a feeling about 
theaters through the years you get a feeling about theaters as you do 
about people and you can go inside of a theater and you sense some- 
thing. . 
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You just can't define it by putting it on paper and say one and 
one has to be two. It is a feeling you develop. That feeling, backed 
up by dollars produced. There are some theaters that we have given 
an opportunity to play first-run or the right to negotiate for first-run 
and after that opportunity has been given, it has been withdrawn because 
the theater has not developed. It has not shown its potential and it 
has not been able to create all the things it said it would. 

In the case of the Ontario Theater we felt our decision was not 
Only justified but it has proven to be right. 

THE COURT: Iam not particularly interested in the Ontario 
Theater as such. I am more interested in the manner in which you 
determine and the test you use as to whether a particular theater ina 
residential neighborhood should or should not be a first-run house. 

THE WITNESS: There are many theaters in residential areas 


that we would not consider. As a matter of policy, nationally we do not 


sell pictures on a first-run basis in residential areas. The request 
that was made by the operators of the Ontario Theater has been borne 
out. 

Throughout the land the policy of Paramount insofar as licensing 
our pictures in a first-run metropolitan area has been primarily to 
put that picture into a centrally located downtown area. 

So that our advertising in the area can be saturated to the degree 
of having it in an easily accessible community area, such as the down- 
town area where people come from all over, you see. 

THE COURT: Is the Uptown Theater a first-run theater ? 

THE WITNESS: I understand the Uptown Theater today is a first- 


513 run theater on a Todd A-O picture. I believe they opened with 


Around the World in 80 Days. 

Iam not sure that they did; I think they did. I have been away 
for some three months. I have been highly intensified in other direc- 
tions and I have kind-of gotten away from it. 

MR. CASKEY: If you will let me testify, I think the Uptown put 
in the Todd A-O for Oklahoma. The previous picture under that 
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process was Oklahoma. I think they put the equipment in for Okla- 
homa, 

THE WITNESS: Yes. It was Oklahoma. 

THE COURT: That of course was not a first-run, or was it? 

THE WITNESS: Oh, yes. 

BY MR, CASKEY: 

Q. And the Uptown is the only theater in Washington that is 
equipped to use this process, is it not? A. Oh, yes. To my knowl- 
edge, it is the only theater in Washington or in the entire metropolitan 
area, 


Q. Asa matter of fact, there are only a very limited number-- 
A. Limited number throughout the United States. 
Q. At one time only 100r12? A. Yes. 
Q. I show you this playoff schedule of Paramount Pictures for 
514 the year 1955 and I call your attention to the picture "Rose 
Tattoo." That was an Academy Award picture, was it not? A. It 


was. : 
Q. Where did it play in Washington? A. It played at the 
Ontario Theater. 
Q. What didit gross? A. $101, 588. 
Q. And the film rental? A. $57, 086. 
Q. How long did it play? A. 9 weeks. 
THE COURT: According to that, the exhibitor paid more than 
half his gross proceeds for the rental of the file ? 
THE WITNESS: Yes. 
BY MR. CASKEY: 
Q. That is not enough, is it? A. (No response. ) 
Q. NowI call your attention to the picture -- 
THE COURT: I think the exhibit speaks for itself. You can refer 
to it in argument if you wish. | 
BY MR. CASKEY: 
Q. Will you just look at the '55 schedule and tell me whether or 
not that was the highest film rental received from Paramount Pictures 
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in Washington first-run? A. It was. 

915 Q. Looking at the same schedule, tell the Court whether or not 
the film rental which is derived from the various Paramount pictures 
varies from picture to picture. A. It does. 

Q. What is the lowest film rental you have? A. $385, 00. 

Q. Quite recently Paramount released a picture known as The 
Ten Commandments, didit not? A. It did. 

Q. Where did that picture play in Washington? A. The RKO 
Theater. 

Q. Why was that theater chosen? A. That theater was selected 
because at the time we only selected 12 engagements throughout these 
United States to release the picture. The theater afforded us an op- 
portunity to negotiate the kind of film deal that could return to Para- 
mount the greatest possible potential and we felt that this picture in 
playing in a centrally located downtown area for a long run easily 
accessible to the entire metropolitan area was the best theater in 
which to exhibit this picture. 

THE COURT: Why did you limit it to 12 points ee the 
country? Why only 12? 

THE WITNESS: Your Honor, the Ten Commandments can not be 
characterized as just a motion picture, and we felt that in the releasing 

516 of this picture we wanted to pinpoint certain areas strategically 
located in these United States so that the picture would have an oppor- 
tunity to be exhibited and have its full potential infiltrate very slowly. 
Each of these engagements was for runs that have since proven to run; 
in New York, for example, it is in its second year; in some cities the 
picture played for 45 and 40 weeks respectively, and turned over film 
rentals so far beyond any picture that has ever been released in the 
history of the motion picture business. 

We felt that our decision to release the picture in this manner 


has been completely substantiated. 
* * ok 
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REDIRECT EXAMINATION 
BY MR. CASKEY: 

Q. Mr. Minsky, Iam going to offer these three contracts in evi- 
dence, and I don't want to make formal proof, but I want to call your 
attention to the stamp on them. Would you read that? A. "H. O. 
Bid, " referring of course to Home Office bid. : 

Q. And that is on all three of these? A. Yes. 

Q. And that reflects the procedure that you described? A. That 
is correct. 

* ae * 

521 BY MR, CASKEY: 

Q. What is the purpose of a guarantee? A. Tim canpoad Of a 
guarantee is to assure the distributor of a minimum film rental. 

* sd % * * 

532 BEN CAPLON, 
was called as a witness by the defendants, and having been previously 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CASKEY: 

Q. Mr. Caplon, you have been sworn in this proceeding, have 
you not? A. I have. 

Q. And you are the branch manager of Columbia Pictures Corpo- 
ration in Washington? A. Yes, sir. 

Q. I show you this letter dated December 12, 1955, and call 

533 your attention to the signature "Ben" and ask you if - is your 
Signature. A. Yes, sir. 

Q. And did you write that letter? A. I dictated ‘the iptier, 
yes. 

Q. And sent it to New York? A. Yes, sir. 

Q. Now, previously to sending the letter had you had a conver- 
sation with any representative of Independent Theatre Service with 
regard to the Villa Theatre? A. Yes, sir. . 

Q. And with whom was that conversation? A. With the booker, 
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Curtis Hildebrand, who handles the Villa account. 

Q. And did you call Mr. Hildebrand at that time? A. Yes, sir. 

Q. And how long had you known him? A. Possibly 15 years. 

Q. What was the conversation? A. It was with reference to 
the lease of subjects for the Villa Theatre. 

Q. And what did he say? A. He said that he was satisfied with 
a 21 day run at the Villa Theatre. 

534 Q. And on the strength of his statement to you did you write the 
letter to New York which Ihave shown you? A. Yes, sir. 

MR. CASKEY: I offer it in evidence. 

MR. DOOLEY: I have no objection to this, Your Honor. 

THE COURT: Very well. It may be admitted. 

MR. DOOLEY: I suggested to Mr. Caskey just now that there is 
some conversation in here that is not pertinent at all, but Iam sure 
Your Honor will disregard it if you consider it irrelevant. 

THE COURT: It may be admitted. 

(Letter dated December 12, 1955, from Ben Caplon 
to Columbia Pictures Corporation marked and re- 
ceived in evidence as Defendant's Exhibit No. 16. ) 

THE COURT: You may proceed. 

BY MR. CASKEY: 
Q. Mr. Caplon, who was Mr. Sorkin? A. He is an attorney for 


Schwartz and Frohlich, who are attorneys for our company. 
* * * * 
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536 BERNARD R. SORKIN | 
was called as a witness by and on behalf of theDefendants, and, being 
first duly sworn, was examined, and testified as follows: | 
DIRECT EXAMINATION 
BY MR. CASKEY: 
Q. Give your full name and address to the reporter, if you will. 
A. Bernard R. Sorkin. | 
THE COURT: State your name again, and speak a little louder and 
a little slower. . 
THE WITNESS: Bernard R. Sorkin, 87-15 37th Avenue, Jackson 
Heights, New York. 
BY MR. CASKEY: 


‘ Q. What is your occupation? A. Iam an attorney. 
Q. With whom are you associated? A. Schwartz and Prohlich, 
general counsel for Columbia Pictures, Inc. | 
Q. How long have you been associated with them? A. ‘Something 


over five years. 
537 Q. Do you render professional services to Columbia Pictures 
Corporation? A. Yes, sir. | 

Q. Anddo you render such services in connection with letters 
and requests which are received from exhibitors throughout the country 
for some change in run, availability, clearance? A. Yes, sir. 

Q. Who is Mr. Dan Rothenberg? A. He is a sales executive who 
has the responsibility with respect to those very questions, questions of 
requests from exhibitors submitted to Columbia for changes ir run, 
availability and clearance. 

Q. And do you participate with Mr. Rothenberg in the formation 
of Columbia's answer to such requests? A. I do. | 

Q. And in particular did you participate with Mr. Rothenberg in 
the fall of 1955 in connection with the Villa Theater in Rockville, 
Maryland? A. I participated in the consideration of that problem. 

Q. I show you a letter dated October 28, 1955 addressed to Mr. 
Rothenberg, signed, "Ben", and ask you if that letter came to your 
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attention on or about the time it was dated. A. It did. 
Q. Was the letter underneath enclosed with the letter of October 
28th? A. It was. | 
538 MR. CASKEY: I offer these in evidence. 
MR. DOOLEY: No objection. 


(Defendants' Exhibit No. 14, a letter, was 
marked for identification and received in 
evidence. ) 


BY MR. CASKEY: | 

Q. Did you and Mr. Rothenberg have a conference with Mr. Kaplan 
on or about the time that the letter from Mr. Orsinger was received? 
A. Yes, we did. 

Q. Where? A. In Washington. 

Q. What was the subject matter of the conversation? A. Iam 
afraid I can't remember that in detail. My recollection is that Mr. 
Kaplan pointed out-- 

THE COURT: Would you mind speaking a little louder? 

THE WITNESS: My recollection is that Mr. Kaplan pointed out 
some of the business problems that would accrue to Columbia if he ; 
granted the request which was submitted in that letter. 

BY MR. CASKEY: 

Q. I show you this carbon copy of a letter taken from your file 

and ask you if that is a copy of a letter which you sent to Mr. Kaplan. 
539 A. Yes, itis. as 

Q. Was it sent on or about that date? A. Yes. 

Q. Which is November 30, 1955? A. Yes. 

MR. CASKEY: I offer it in evidence. I have both the original 
from the Washington office and the home office carbon. Since I showed 
the home office carbon to Mr. Sorkin I offer that. | 

MR. DOOLEY: No objection. 

THE COURT: It may be received. 


(The letter referred to was marked Defen- 
dants' Exhibit No. 15 for identification 
and received in evidence. ) 
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BY MR. CASKEY: 
Q. I show you letter now in evidence as--mark this Defendants’ 
Exhibit No. 16. 


THE COURT: It may be received. 


(The letter referred to was tnarked Defen- 
dants' Exhibit No. 16 for identification and 
received in evidence. ) 


BY MR. CASKEY: | 

Q. I show you a letter from Ben to you, which is now in evidence 

as Defendants' Exhibit No. 16. Did you receive that letter? A, Yes. 
540 Q. That is the original which you received? A, Yes. | 

Q. Which you have produced from your file? A. That is correct. 

Q. Following the receipt of this letter which Mr. Kaplan advised 
you of a conversation with a representative of Independent Theater Ser- 
vice, what did you do? A. I advised Mr. Rothenberg for the sales de- 
partment that nothing further need be done about the request by Columbia. 

Q. Did Columbia thereafter offer its pictures to the Villa Theater 
during the time that the Drive-In was closed on a 21-Day Availability? 

A. Yes, it did. 

Q. I show you this memorandum and ask you if you can say, after 
looking at it, whether or not you had a conversation with Mr. Kaplan prior 
to the filing of suit in this matter? A. Other than the conversation to 
which we referred earlier, I had none. 

Q. The suit was commenced in this court about the 25th day of 
February, was it? A. That is correct. 

Q. Prior to that time had there been any request communicated 
to you by the plaintiff for an opportunity to license Columbia pictures on 
a first-run? 

541 THE COURT: I think the plaintiff admits that fees wiearect been 
any such request. | 

MR. DOOLEY: There hasn't been any. 

BY MR. CASKEY: 

Q. Mr. Sorkin, did there come a time when the Columbia Pictures 

Corporation was advised that the drive-in theater would open? A. Yes. 
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We received such advice. 

Q. And do you remember the date that you were advised that it 
would? 

THE COURT: Isn't all that material in the record? The bidding 
arrangements are not disputed so far as the Drive-In and the Villa are 


concerned, are they? 
MR. CASKEY: I didn't think so. 
THE COURT: There is no need to have cumulative testimony. 
MR. CASKEY: I offer this letter, from K-B Theaters to several 
of the exchanges, including Columbia. 
MR. DOOLEY: No objection. 
THE COURT: It will be received. 


(The letter referred to was marked Defen- 
dants' Exhibit No. 17 for identification 
and received in evidence. ) 


BY MR. CASKEY: 
Q. Thereafter, did the booking agent of Independent Agents, Inc., 
542 request bidding for the Rockville Villa Theater? A. Yes. 
543 MR. CASKEY: I offer in evidence letter dated March 27, 1957, to 
Ben Caplon from Independent Theatres, Inc. 
MR. DOOLEY: No objection. 
THE COURT: It may be received. 


(Letter dated March 27, 1957, to Ben 
Caplon from Independent Theatres, Inc. 
marked and received in evidence as De- 
fendant's Exhibit No. 18.) 


BY MR. CASKEY: 

Q. In advising Columbia Pictures Corporation as to the response 
that it should make to the demand letter of October 21, 1955, and as to 
how it should deal or refrain from dealing with the Villa Theatre in Rock- 
ville, Maryland, did you have any consultation, conversation, communi- 
cations, or understanding with any other distributor of motion pictures? 
A. No, I did not. 

MR. CASKEY: You may examine. 
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CROSS EXAMINATION 
BY MR. DOOLEY: 

Q. Did you testify a few minutes ago that when Mr. Caplon first 
consulted with you you felt that there were some problems involved in 
this thing? 

THE COURT: Some what? 

MR. DOOLEY: Some problems involved. 

A. By Mr. Caplon first communicating with me? 

544 BY MR. DOOLEY: 

Q. Yes. A. I felt there were problems and he felt there were 
problems. 

Q. What problems did you feel there were? A. I felt, and 
through the years that I have been with Columbia -- 

THE COURT: The question is, what problems? 

THE WITNESS: The business problems involved as a theatre 
located as is the Villa, a relatively short distance from a large metro- 
politan area such as Washington, D.C., and more or less connected to 
Washington, D.C. not only by communications system and transportation 
system but by a chain of sub-run theatres, I thought that if that theatre 
was to be given the run that the letter requested there would be problems 
in terms of (a) potential requests from various competitors primarily in 
Montgomery County; and (b) in terms of the possible effect on Columbia's 
revenues derived from the first runs in downtown Washington. 

BY MR. DOOLEY: 

Q. You are a lawyer for Columbia, aren't you? A. Iam. 

Q. And you are with an outside law firm rather than being house 
counsel, aren't you? | 


945 A. Iam with an outside law firm but I devote 100 percent of my 
time to Columbia. 

Q. And so you say you were considering the business problems 
involved? A. I considered both the business problems and the legal 
problems. | 

Q. And you felt what would happen? You felt that if the Villa 
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were granted some sort of earlier availability there would be requests 
from others, or something? A. I felt at least that this was a possibility. 
I had not yet come to any definitive conclusion either as to the possibility 
or the necessity for further analysis on my part; and any further seeking 


of information on my part was the advice from the Independent Theatres 
Services to the effect that the Villa Theatre was satisfied with what they had. 
Q. But you were really just taking a guess or imagining that cer- 


tain problems might exist, is that it? A. No, sir, I was considering 
problems here which I analogized to similar problems which have come 
within my experience in other parts of the country in metropolitan areas. 

MR. DOOLEY: That is all. 

MR. CASKEY: That is all. 

THE COURT: Justa moment, Considering that Rockville is further 
from downtown Washington than is Alexandria, why is Rockville required 
to have a 21 day clearance when Alexandria has only a 14 day clearance? 

546 THE WITNESS: Columbia's answer to that distribution problem, 
I think we might call it, has been that Alexandria is in itself what might 
be considered a sub-metropolitan area to Washington. We have felt it is 
a large city in the area. It is certainly a large city in the Arlington- 
Fairfax County area; that the theatres there are substantial; that there 
isn't the same sort of scattered theatres as in Montgomery County, and 
it is not so much that Alexandria will affect the downtown houses in 
Washington, but by virtue of its position, by virtue of its potentiality, 
it is entitled to that sort of availability. | 

THE COURT: Isn't it easier for people living in Arlington County 
and Alexandria to drive to F Street to one of the big houses on an evening 
than it is for people who live in Rockville? 

THE WITNESS: I am afraid I can't answer that, your Honor; I am 
not sure, Iam not that familiar with the area. 

THE COURT: Don't you think you should have examined that before 
reaching your conclusion? 

THE WITNESS: Oh, yes. I think I mentioned in one of my letters 
which is now before you that it was a problem in which I was interested 
from a legal point of view. 
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THE COURT: Do you know how many miles it is from F Street to 
547 Alexandria ? . 

THE WITNESS: I understand it is substantially less miles than 
from F Street to Rockville, and it is the very cautionary approach, which, 
if I may presume to say, you now indicate which led me to submit those 
questions in an attempt to find out how very substantial the problem was, 
and if the answer from the branch had not satisfied me from a legal point 
of view I would certainly have indicated that some change should be made. 

THE COURT: Iam going to pursue my question a little bit farther. 
Why is it reasonable to apply a 21 day clearance to Rockville if all you 
apply to Alexandria is a 14 day period, when Rockville is farther away 
and it is more difficult for a person who lives in the Rockville area to 
drive down to F Street. | 

THE WITNESS: I think if Rockville existed in venue, without the 
suburban theatres that exist between F Street and Rockville, Idon't think 
I could then answer your question, but in view of the Washington sub run 
and the suburban theatres that exist here, the effect of moving Rockville 
to 14 days, as in Alexandria, would necessarily be much more devastating 
with respect to the F Street grossing potentiality. | 

THE COURT: Why? , 

THE WITNESS: Because not only would Rockville be moved up 
but every suburban -- all of those yellow marks on the map, I think they 

548 are, would be moved up, leaving almost rare potential patronage for 
downtown. , 

THE COURT: To put it bluntly and pointedly, do you mean that 
if you gave a 14 day clearance to Rockville you would be under pressure 
to do it for Bethesda as well? 

THE WITNESS: Oh, yes. 


THE COURT: Is that what you are trying to say? 

THE WITNESS: For Bethesda as well. ) 

THE COURT: Bethesda is about equidistant from F Street, I 
suppose, as Alexandria. , 

THE WITNESS: But it would not only be for Bethesda as well; it 
would be for Viers Mill as well as for all of the theatres up to the borders 
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of Washington as you go out Wisconsin Avenue and Massachusetts Avenue 
toward Rockville, to all these suburban theatres. 

The 14 day availability on which Alexandria is served has not had 
that effect. It is quite different. There is just Alexandria, and the ex- 
hibitors in the area further out in Alexandria and Fairfax County have 
not raised any opposition or any question about it up to this point.. 

We know as a fact, I believe the letter that is before you from the 
operator of the X.B. Theatres on behalf of the Rockville Drive-In, has 
given us a specific instance of an exhibitor in Montgomery County that 
he would be dissatisfied if the Villa Theatre were to play ahead of his. 

549 THE COURT: Of course the dissatisfaction would have to be a 
reasonable dissatisfaction in order that it might be given consideration, 
isn't that so? 

THE WITNESS: Oh, yes. 

THE COURT: There are some theatres in Arlington County that 
are closer to F Street than are the theatres in Alexandria, are there not? 

THE WITNESS: I couldn't answer that, Your Honor, definitely. 

THE COURT: Are there any theatres in Rosslyn and Cherrydale ? 

THE WITNESS: I don't know, sir. 

MR. CASKEY: No, there are none. 

THE COURT: Are there any theatres in Cherrydale or Rosslyn? 
I am not sure. 

MR. CASKEY: I am quite sure there are not. The audience all 
nods its head in the negative. 

THE COURT: Very well. 

MR. DOOLEY: I beg your pardon -- here is a Cherrydale theatre. 

MR. CASKEY: There is clearance over Cherrydale, but there is 
no theatre there, as I understand it. 

THE COURT: Very well. You may step down. 

THE WITNESS: Thank you. 

* * 
550 DANIEL ROTHENBERG 
was called as a witness by the defendant and being first duly sworn was 
examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CASKEY: 

Q. Will you give your full name and address to the reporter, 
slowly and in a loud tone of voice. A. Daniel Rothenberg. I live at 
3015 Riverdale Avenue, New York City. 

Q. What is your occupation? A. I work for Columbia Pictures 
Corporation as an executive in the Sales Department. 

Q. What does that mean? A. Iam charged with the responsibility 
of handling requests which we receive from exhibitors for changes in runs, 
clearances, availability, and bidding. | 

Q. And in connection with the performance of that work do you 
daily consult with Mr. Sorkin? A. I consult with Mr. Sorkin and other 
attorneys we have in the office who help me with that work. 

Q. Do you also consult with the sales representatives? A. Oh, yes. 

Q. Were you in court when Mr. Sorkin testified? A. Yes, sir. 

551 Q. Did you hear what he testified to? A. Yes, I did. 

Q. And if I asked you the same questions would you make the same 
responses? A. I believe I would. AsI recall his testimony -- 

THE COURT: Just answer the question. 

THE WITNESS: Yes, sir. 

MR. CASKEY: That is all. 

MR. DOOLEY: No questions. 

THE COURT: You may step down. 

(Witness excused. ) 

MR. CASKEY: If Your Honor please, I will ask Mr. Dooley if he 
will stipulate, in answer to Your Honor's question, that there has never 
been a theatre in Cherrydale; that there was once a theatre in Rosslyn, 
but that it is now closed and dismantled. | 

MR. DOOLEY: I will accept Mr. Caskey's statement. 

* aK * 

SAUL FRIEDBERG 
was called as a witness by the defendants and being first ouny, Sworn was 


examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CASKEY: 

Q. Will you give us your full name and address? A. Saul Fried- 
berg; 445 Park Avenue, New York City. 

Q. What is your occupation? A. Iam house counsel for Universal 
Film Exchanges. 

Q. And how long have you been so employed? A. Twelve years. 

Q. What are your duties? A. Well, I have many duties, but in 
connection with this matter I have duties. 

Q. Whatare they? A. We have many, many conflicting demands 
made of us by exhibitors all over the country which have to be adjudi- 
cated, and it is my job more or less to adjudicate those demands, those 
conflicting demands. 

Q. To resolve them to the best interests of Universal? A. Well, 
I would say more than that: To resolve them so that there is no dis- 
crimination among the distributors who make those demands, and that 
they are treated fairly, and as a lawyer, in accordance with my concept 
of what the law requires. 

Q. In the course of this work did you from time to time consult 
with Mr. Charles Feldman? A. I consulted with Mr. Charles Feldman-- 
yes, in the course of my general work -- 

553 THE COURT: Just answer Yes or No. 

THE WITNESS: Yes. I didn't understand Mr. Caskey's question, 
Iam sorry. 

BY MR. CASKEY: 

Q. And you consulted with him specifically with regard to this 
Villa Theatre situation? A. Once or twice. 

Q. When did Mr. Feldman die? A. He died about a month ago. 

Q. Quite unexpectedly? A. Yes. 

Q. And he had planned prior to his death to testify in this case? 
A. Well, I wouldn't say that he had planned to. I would say that he would 
have testified if he had been called upon. It hadn't been discussed with 
him up to that time. 
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Q. What responsibility did you have with respect to the original 
request of Mr. Orsinger that was sent out to all the distributors in 
October of 1955? A. Well, I had the responsibility of making the deci- 
sion as to what action we should take in connection with that request. 

Q. And in order to prepare yourself to make the decision what did 
you do? A. I discussed the matter at length with Mr. Saltz, our 

554 Washington Branch Manager, and I considered the records which 
we had in our New York office concerning the theatre involved. 

Q. Did you make any examination of the area? A. Well, when I 
made my original decision I did not, but later on in giving it further 
consideration I made a tour of the area with Mr. Saltz and several people 
in our Washington Branch. | 

Q. Did Mr. Saltz make a recommendation to you as to what he 
thought Universal's action should be to the request for a 14 day run? 

A. He recommended that that request be denied. He wrote me a letter 
to that effect. | 

Q. And did you concur in that recommendation? A. Well, the end 
result was concurrence in that recommendation, yes. 

Q. Now, Mr. Rothenbers, in February of 1956, it appears that a 
complaint was filed in this case against various defendants, including 
Universal. Did you become familiar with that fact? A. Yes, sir. 

Q. And did you discuss that fact with anyone in the sales depart- 
ment of Universal? A. I did. | 

555 Q. With whom? A. I discussed it first with Mr. Saltz again and 
gathered additional details and made memoranda concerning them and 
came to a certain conclusion which I then discussed with Mr. Feldman. 

Q. And following that discussion with Mr. Feldman did he come to 
some decision as to a policy which Universal should adopt ? A. Yes, sir, 
he came to a conclusion. 

THE COURT: Just answer the question. 

THE WITNESS: Yes, he did. 

BY MR. CASKEY: 
Q. What was the conclusion? A. The conclusion was that we 
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should not deal with the Villa Theatre any longer. 

Q. And was that communicated in writing to the plaintiff? A. Yes, 
it was. 

Q. I show you a copy of a letter dated March 28th -- 

THE COURT: I don't think you need make formal proof. 

MR. DOOLEY: That is in the stipulation. 

MR. CASKEY: That is Paragraph 93. 

THE COURT: Then it isn't necessary to interrogate the witness 
about it. 

556 BY MR. CASKEY: 

Q. Prior to the actual signing and sending of the letter did you 
see it? A. Well, I prepared the first draft of it and discussed that draft 
with Mr. Feldman, and he said he would work out a letter to that effect, : 
which he then did, yes. i 

Q. Did he send out your identical draft? A. Well, I have my 
draft here; I think it is substantially identical. He always put some 
phrases of his own in these things. 

Q. And what was Mr. Feldman's position at that time? A. He was 
the Vice-President and General Sales Manager of the company. 

Q. And he had authority to make the decision for Universal? 
A. Yes, sir. 

THE COURT: This was all after this suit was filed. 

THE WITNESS: This letter, yes, Your Honor. 

THE COURT: Did the Universal deal with the Villa Theatre 
before the suit was filed? 

THE WITNESS: The theatre had hardly opened -- I think it was 
open for about a month before the suit was filed, and the branch manager, 
after the suit was filed, had a request, asI recall it -- I think there is 
some correspondence to that effect -- asking for bidding against the 

557 Drive-In, and I told him to hold off because we were giving con- 

sideration to something in New York. I didn't want to tell him what it was. 


BY MR. CASKEY: 
(Friedberg 


) 
Q. Mr. Rothenberg, in making the determination in the fall of 1955 








/ 
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as to the run, availability, clearance, and manner in which you would 
deal with the Villa Theatre, did you consult with any i ari ian of 
any other distributor? A. No, sir. My decision -- 

THE COURT: Just answer the question. 

THE WITNESS: No, sir, I did not. 

BY MR. CASKEY: 

Q. And to the best of your knowledge did Mr. Feldman consult 
with the representative of any other distrbutor? A. No, sir, to the 
best of my knowledge he did not. scciaamniyy | 

Q. Are you familiar, Mr. Rothenberg, with the terms, ina 
general way at least, of an arrangement between Universal and the de- 
fendant named here as RKO, Radio Pictures, Inc.? A. Well, we have 
a contract with RKO. 

THE COURT: Just answer the question. 

THE WITNESS: Yes. 

BY MR. CASKEY: 

Q. What is that arrangement? A. We have a contract with RKO 

whereby we distribute certain pictures listed in that contract for RKO in 
558 the United States. 

Q. When was that made? A. To the best of my present recollec- 
tion about the beginning of January, 1957. 3 

Q. As a result of that contract were the exchanges of RKO phy- 
Sically closed? A. To my best information they were. , 

Q. And the personnel dispersed? A. Yes, sir, to the best of 
my information that is right. 

Q. Is Universal under that arrangement distributing all of the 
whole catalogue of the RKO pictures? A. No. Our deal with RKO is 
limited to the pictures listed in the contract which we made with them. 
AsI recall it, and I haven't seen the contract in about a month or six 
weeks, it is somewhere in the neighborhood of 30 pictures. 

Q. Named pictures? A. Named pictures. 

Q. With regard to those named pictures of RKO, what has been 
the attitude of Universal in dealing with the Villa Theatre? A. In 
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connection with RKO pictures we dealt with the Villa Theatre. Our 
position was to follow the policy which RKO had been following in connec- 
tion with its own pictures when it was distributing these pictures. 

559 Q. So that in the domestic distribution of the RKO pictures listed 
in the contract you attempted to follow what you thought was the RKO 
policy, rather than any individual Universal policy? A. Yes, we did. 

Q. And these pictures have been made available to the Villa 
Theatre? A. Yes, at least I have been advised by my branch manager 
that they have. 

Q. To the extent that you know. A. Yes. 

% x 

REDIRECT EXAMINATION 
BY MR. CASKEY: 

Q. Mr. Rothenberg, I show you a photostatic copy of Exhibit 10, 

which is in evidence. I call your attention to the fifth picture, ''Female 


on the Beach." Is that a Universalpicture? A. Yes, sir. 
Q. And when did that play at the Villa Theatre? A. December 17. 


THE COURT: I think the exhibit shows that, Mr. Caskey. 

MR. CASKEY: And if Your Honor will note, Running Wild; 
Tarantula; Second Greatest Sex - whatever that may be; Square Jungle; 
and The Spoilers all played between the time that the theatre opened and 
the time the suit was begun. 

564 THE WITNESS: Mr. Caskey, I now recall that prior to the time 
the suit was begun we offered pictures to the Villa Theatre. I see here 
a letter to me from Mr. Saltz on November 29th, and a response that I 
made to Messrs. Orsinger and Dooley on December 5. 

THE COURT: Justa minute. There isn't any question pending. 

MR. CASKEY: Well, let me have the two letters, will you. 

THE WITNESS:I gave possibly a wrong impression. 

THE COURT: I think the table speaks for itself. The table indi- 
cates that Universal did rent certain pictures to the Villa between the 


time the Villa opened and suit was filed. 
* 3 
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565 JAY M. EISENBERG | 
was called as a witness by the defendants, and being first duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASKEY: 
) Q. Mr. Eisenberg, will you give your full name and address to 
the reporter? A. Jay M. Eisenberg, 60 East 9th Street, New York City. 
Q. By whom are you employed? A. Loew's, Inc. 
Q. How long have you been so employed? A. Upwards of 30 years. 
Q. What position did you hold in 1955? A. I was an attorney and 
legal adviser to the Sales Department. 
THE COURT: What department? 
THE WITNESS: Sales, distribution. 
THE COURT: Try to speak a little louder and a little clearer. A 
lot of people have to hear you, you know. . 
566 BY MR. CASKEY: 
Q. How long had you had that position? A. At that time about 
nine years. 
Q. At that time was Mr. Randolph Berger alive? A. Yes, sir. 
Q. And who was Mr. Berger? A. He was the Southern Sales 
Manager. . 
Q. For Loew's, Inc.? A. For Loew's, Inc., with headquarters 


in Washington. 
Q. And was the Washington Exchange area included in his division? 
A. Yes, sir. 


Q. Do you know how long in 1955 Mr. Berger had been a resident 
of Washington? A. I know it was for many years, but I couldn't give 
you the exact number. I would say upwards of 20. 
During that period he had been living in New Orleans, for some years. 
Q. Had he been to your knowledge associated with the distribution 
of Loew's pictures in Washington for upwards of 20 years? A. Yes. 
Q. Mr. Eisenberg, are you familiar with a corporation known as 
Loew's Theatres, Inc., ? A. Yes. 
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567 Q. Tell His Honor what that corporation is. A. It is a theatre 
exhibition subsidiary of Loew's. 

Q. And it was formed to put the theatre holdings of Loew's, Inc. 
into a separate corporate entity, was it not? A. That is correct. 

Q. Separate and distinct from the operation of the production and 
distribution companies? A. Yes. 

Q. To your knowledge what theatres in Washington, in the city of 
Washington, does Loew's Theatres operate? A. The Palace; the 
Columbia; and the Capitol. 

Q. And can you tell His Honor, though I think he probably knows, but 
how long Loew's has operated those theatres? A. The Columbia and 
Palace for upwards of 30 years; the Capitol to my best recollection for 
perhaps 20 years. 

Q. And to your knowledge are those theatres operated as first-run 
theatres? A. Yes. 

Q. And have been for these twenty or thirty years? A. Yes. 

Q. Do you maintain in the office of Loew's, Inc. in New York a 
group of men who are known generally as the bidding department? A. Yes. 

Q. And describe that to His Honor, will you? A. We have one man 

568 who is in complete charge of the awarding of all pictures which are 
offered to exhibitors on a competitive bidding basis. There are several 
people who are his subordinates who prepared statistical information and 
clerical work and other things like that. 

Q. And what is your relation to that department? A. Iam con- 
suited quite frequently about the bids by Mr. Beashler, who is in charge 
of the bidding department. 

Q. And in addition to being consulted with regard to the bidding de- 
partment do you have occasion to act for Loew's, Inc. in connection with 
requests for changes of run, availability, clearance, from exhibitors 
throughout the country? A. All such requests are forwarded to me and 
it is my responsibility to act on them. 

Q. And in acting on such requests what do you do to prepare your- 
self? A. I obtain certain statistical information and consult with the 
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sales executives who are in charge of the particular territory from 
which the request has come. 

Q. You have known many of those sales executives for years? 
A. Yes, for many years. : 

Q. In the fall of 1955 did it come to your attention that the lessee 
of a theatre in Rockville, Maryland had requested of Loew’ 8, Inc. that it 


569 license its picture to it on a run 14 days after first run acai cae 
with clearance over the Drive-In? A. Yes. 
* aK bd 
570 BY MR. CASKEY: 


Q. Mr. Eisenberg, I was asking you what responsibility you had 
for Loew's, Inc. in connection with the decision it made as to how it 
would license or offer to license the Villa Theater in the fall. of 1955? 

A. To consult with the sales people who had charge of the particular 
situation and arrive at the conclusion; that is, the availability at which 
we should license pictures in the situation. / 

Q. Did Mr. Bennin, the branch manager, make a recommendation 
to you? A. He did. 

Q. Had Mr. Berger concurred in that recommendation? A. He did. 

Q. Did you, in addition to receiving that recommendation have 
conversations with either of those gentlemen? A. I spoke with them on 
many occasions. 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes. 

BY MR. CASKEY: 
Q. With regard to the Villa Theater? A. Yes. | 
Q. What was the ultimate decision of Loew's, Inc. ? A. The 


decision was that this theater was in substantial competition with the 
571 Rockville Drive-In, that both should not play on the same avail- 
ability, that we had licensed some pictures to them--we advised at that 
time that we would permit them to bid competitively aesOSS the Drive-In 
for our product on the 21-day availability. 
We also advised them that since the Drive-In was about to close, 
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we would license some pictures to them without bidding, but it would be 
on the 21-day availability. 
We felt that even after they improved the theater and spent all this 


money and made a very much nicer theater than it had been in the past, 
that it was not entitled to preferential treatment in availability over 
other theaters in the area. 
Q. Such as what? A. Theaters in Montgomery County--Viers 
Mill, Silver Spring, Bethesda. 
Q. Has Loew's Theaters, Inc., or whatever its proper corporate 
name is, any interest in any of the subsequent-run theaters in Washington? 
A. They have not. 
Q. Just in the three first-run theaters on F Street? A. Yes, sir. 
Q. Mr. Eisenberg, in coming to the decision which you did for 
Loew's, Inc. as to how it should deal or refrain from dealing with the 
Villa Theater with regard to run, clearance and availability, did you 
572 have any consultation, communication, understanding with any 
other distributor of motion pictures? A. I did not. 
Q. Mr. Eisenberg, I want just to place on the record phrases that 
have been used here. One of them is Metro. What does that mean? 
A. Loew's, Inc. distributes Metro-Goldwyn-Mayer pictures, often re- 
ferred to as MGM or Metro. 
Q. Those are trademarks of the Loew pictures? A. Only trade 
names; that is correct. 
* * 
575 JOE B. BRECHEEN 
was called as a witness by and on behalf of the Defendants, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. GLENDON: 
Q. Mr. Brecheen, will you state your name and address for the 
576 record? A. Joe B. Brecheen. My address is 211 Indian Spring 
Drive, Silver Spring, Maryland. 
Q. Mr. Brecheen, what is your occupation? A. At present Iam 
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the local representative for Buena Vista Film Distribution ai Inc., 
distributing Walt Disney productions. 

Q. Prior to going with Buena Vista, by whom were you employed? 
A. I was employed by RKO, Radio Pictures, Inc. 

Q. Until what date? A. Fora period of 15 years here until 
February 8, 1957, when they went out of business, and I was relieved 
of my duties. 

Q. What was your position? A. Branch manager. 

Q. How long had you held that position in the Waaling?on area? 

A. 15 years; 14 and one-half years; almost 15. 

Q. Now, Mr. Brecheen,some time during the fall of 1955 did it 
come to your attention that the old Milo Theater was undergoing reno- 
vation and would be operated by new operators? A. Yes. | 

THE COURT: I wish you would stand on this side because witnesses 
have a way of turning toward the wall when counsel gets over there. 

577 BY MR. GLENDON: | 

Q. And did that come to your attention in a letter from the firm 
of Orsinger and Dooley? A. That is correct. 

Q. In that letter you were requested to consider licensing the Villa 
Theater on availability of 14 days; is that true? A. I believe that is right. 

THE COURT: The letter is in the file? | 

MR. GLENDON: Yes. 

THE COURT: Proceed from that point. 

BY MR. GLENDON: 

Q. Did you take the matter under advisement, Mr. Brecheen? 
A. Yes, I did. 3 

Q. And did you make some investigation of that situation? A. I did. 

Q. Now, sir, I show you a memorandum dated October 28, 1955, 
and ask you if you can identify that. A. Yes. 

Q. Whatis it? A. That is a memorandum to Joe Kushner. 

Q. Can you also identify the attached pages? A. Yes. That isa 
comparison of the Villa Theater to what I considered its competitive 

578 account, the Rockville Drive-In Theater. 
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MR. GLENDON: I would like to have this marked and offer it in 
evidence. 

THE COURT: Are you going to offer it in evidence at this time? 

MR. GLENDON: Yes. I will offer it in evidence. 

THE COURT: Have you shown it to the other side? 

MR. GLENDON: I am going to. 


(The document referred to was marked 
Defendants' Exhibit No. 19 for identifi- 
cation. ) 


MR. DOOLEY: No objection. 
THE COURT: Received. 


(Defendants' Exhibit No. 19 was received 
in evidence. ) 


BY MR. GLENDON: 
Q. Mr. Brecheen, referring to Exhibit 19, which has just been 
shown to you and marked into evidence, does that incorporate the results 


of your investigation of this particular request? A. No. 

Q. What else did you do? A. I made a survey of the area to check 
mileage distances between theaters that I thought would be affected by 
any decision we made. Then I transmitted all of that information to our 

579 legal department in New York. 

Q. When you say you checked mileage distances, did you naturally 
go out to the Rockville area? 

THE COURT: Do not go into minutis. Whether he looked it up in 
the world Almanac-- 

THE WITNESS: No. 

THE COURT: Just a moment. Whether he paced is immaterial. 

BY MR. GLENDON: 

Q. You did make a recommendation to New York in regard to this 
request? A. Yes, sir. 

Q. Mr. Brecheen, in making your recommendation to New York 
did you consult or have any agreement whatsoever with any represen- 
tative of any of the other defendants in this action? A. None whatever. 

MR. GLENDON: You may examine. 
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THE COURT: Any cross-examination ? 
MR. DOOLEY: No cross-examination. 
ae ae * 
588 ROBERT J. WERNER 
was called as a witness by the defendants, and being first duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
me * * 
590 BY MR. GLENDON: 

Q. In connection with the Defendant's Exhibit No. 22, did you take 
that list, sir, and look up the numbers and ascertain the addresses of 
the owners of the vehicles whose number plates are listed there? A, 
Names and addresses -- | 

MR. DOOLEY: At this point, Your Honor, I object. — 

THE COURT: No. This is a preliminary question. It just calls 
for a Yes or No answer, and I think your objection, if any, is premature. 

591 MR. GLENDON: Did you answer the question? 
THE COURT: Yes, he answered the question. He said Yes. 
BY MR. GLENDON: | 

Q. And what did you do with the information you thus obtained? 

THE COURT: It doesn't make any difference. If you want to ask 
for the information go ahead and ask for it. 

BY MR. GLENDON: | 

Q. What information did you get? A. We obtained the nanes 
and addresses-- 

THE COURT: Now I will hear you. 

MR. DOOLEY: At this point, I object, Your Honor, because it is 
quite obvious that the witness -- : 

THE COURT: What is the objection? 

MR. DOOLEY: Hearsay. It is quite obvious that the witness is 
testifying on the basis of hearsay information. 

THE COURT: If he personally checked the information -- 

MR. DOOLEY: There is a secondary part to the objection, Your 
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Honor. I don't know what the source of this information is that he is 
testifying to. 

THE COURT: Well, I think maybe you had better lay the foundation. 

992 MR. GLENDON: Yes, sir, I will. 
THE COURT: I thought there would be no dispute about it. 
BY MR. GLENDON: 

Q. What is the source of the information you obtained as to the 
Maryland license plate numbers shown on Exhibit 22? A. From the 
record published by the Commissioner of Motor Vehicles of the Motor 
Vehicle registrations. There are 17 volumes listing all the tags, names, 
and addresses, and description of the vehicles published by the Com- 
missioner of Motor Vehicles from Baltimore. 

MR. DOOLEY: If the Court please, I must say frankly, that Iam 
not acquainted with the book about which he is speaking. 

THE COURT: Just a moment. He has answered the question and 
this answer is permissible. Now, you are premature again. 

BY MR. GLENDON: 

Q. I will ask the same question as to Virginia motor tags. A. 
Similarly the list for Virginia, we have Arlington, Alexandria, Fairfax, 
and Falls Church, tag listings which are published by the Commissioner 
of Motor Vehicles from Virginia, and those are what we used in compil- 
ing the information. 

Q. Will you tell us how you obtained the District of Columbia? 

593 A. We are the original publishers of the tags ourselves, and have 
been for the last 33 years for the District of Columbia, under the direc- 
tion of the Commissioner of Motor Vehicles and it is published for the 
use of the Police Department. We have a contract with the Police De- 
partment. 

THE COURT: How do you obtain it? 

THE WITNESS: Copied it from the record, and we published it. 

MR. DOOLEY: May an objection be noted? 

THE COURT: No, no. All he is asked to do now is to tell us how 
he got the information. He hasn't been asked for the information yet. 
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BY MR. GLENDON: | 

Q. What did you do with the information which you obtained, Mr. 
Werner? A. We made a card record first; took this record -- 

Q. Defendant's Exhibit No. 22? A. Yes, and put on cards in order 
to have facility of arranging it in numerical order because these were 
just records as the tags were taken down, and then rearranged these 
numbers in numerical and alphabetical order to look up in these publi- 
cations, and then listed them from the cards onto this sheet. | 

Q. I hand you a sheet, sir, or a series of sheets, and ask you if 

594 that is the sheet to which you just referred? A. That is the record 
we compiled. It is in alphabetical and numerical order under each 
jurisdiction. | 

* * 

599 JOHN F. MURPHY 
DIRECT EXAMINATION 
BY MR. CASKEY: 

Q. Mr. Murphy, will you give your full name and address to the 
reporter, please, sir? A. My name is John F. Murphy. I live at 
8530 165th Street, Jamaica, Long Island, New York City. 

Q. What is your occupation? A, I am a vice president and a 
director of Loew's Theatres. | 

Q. How long have you been employed in connection with the 
operation of Loew's Theatres? A. Since about 1922. 

Q. What are your duties? A. Iam in direct charge of the opera- 
tion of all of the out-of-town theatres, the out-of-town theatres being 
the theatres outside of New York City. | 

Q. Loew's Inc. has a subsidiary known as Loew's Theatres, of 
which you are the officer and director? A. That is correct. . 


Q. And does it directly or indirectly operate any theatres in 
Washington, D. C.? A. Loew's Theatres? | 
Q. Yes. A. Loew's Theatres does operate three theatres in 
Washington, D. C. 
600 Q. And they are what? A, They are the Capitol, the Palace, and 
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the Columbia. 

Q. What duties have you performed in connection with those three 
theatres? A. Everything pertaining to their general operation and 
supervision; booking; buying; labor contracts; management personnel; 
anything pertaining to the operation comes under my supervision. 

Q. What is the size of the Capitol Theatre? A. The Capitol 
Theatre has in round numbers about 3, 500 seats. 

Q. What is the approximate operating cost per week exclusive of 
film rental, when it is operating on a film policy? A. Of the Capitol 
Theatre ? 

Q. Yes, sir. A. Well, depending on the newspaper advertising 
and general advertising, which can vary considerably depending on the 
picture, it would run from $10, 000 to $12, 500 a week. 

Q. How many employees does the Capitol Theatre have? A. I 
would say we regularly have around 50. Sometimes we have many more 
if we have a stage show. 

Q. Iam talking now when you are on a film policy. A. Around 50. 

Q. What is the size of the Palace Theatre? A. The Palace Theatre 

601 has about 2, 350 seats. 

Q. And what is its average normal weekly expenditure exclusive 
of film rental? A. It would vary, depending upon the advertising again, 
between $7, 000 and $9, 000 a week. 

Q. And how many employees does the Palace Theatre have? A. I 
would say about 40. 

Q. The third theatre, the Columbia, what is the size of that 
theatre? A. The Columbia has about a little over 1, 100 seats. 

Q. What is its weekly operating expense? A. Anywhere from 
$4, 000 to $5, 000 a week. 

Q. And about how many employees does it have? A. I would say 
about 25. 

Q. Under whose immediate supervision are these three theatres 
operated? A. Mr. Orville Crouch, our division manager, whose head- 
quarters are here. 
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Q. He is the gentleman who is here in court? A. Yes, sir. 

Q. Are you familiar with the percentage of per capita admis- 
sions attending these three theatres at matinees? A. Yes. _ 

Q. What is the percentage? A. It runs about 36 percent of our 

602 weekly business. 36 percent of our attendance comes in on the 
daily matinees. 

Q. That is prior to what time? A, I think it is 5 o'clock. 

Q. That is the time at which you have a price change? A. To 
evening prices, that is right, yes, sir. 

Q. At my request have you ascertained the number of persons 
buying tickets for admission to the Capitol Theatre last Thursday and 
last Saturday by hours? A, Yes, sir. | 

Q. And are these the yellow sheets that contain that information ? 
A. Thursday and Saturday, yes, sir. 

Q. In the ordinary course of the operation of the Capitol, Palace, 
and Columbia Theatres, do you keep records of the number of persons 
who attend or who purchase tickets each hour? A, Yes, sir. . 

MR. CASKEY: I offer these in evidence. 

THE COURT: Show them to Mr. Dooley. 

MR. DOOLEY: No objection. 

THE COURT: They may be admitted. 


(Yellow sheets showing admissions to 
Capitol Theatre Thursday and Saturday 
of last week, marked and received in 
evidence, as Defendants' Exhibit No. 24. ) 


603 BY MR. CASKEY: 
Q. Mr. Murphy, did you cause the sums of each hour to be added 
so as to determine the total admissions on Thursday and Saturday? 
A. Yes, sir. | 
Q. How many people attended the Capitol Theatre Thursday? 
A. 2,171 people. | 
Q. Andon Saturday? A. 5,541 people. 
THE COURT: In other words, you ran away under capacity. 
THE WITNESS: Well, yes; you mean on the day? | 


THE COURT: Yes. 
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THE WITNESS: Yes. 

THE COURT: In other words, there were a lot of empty seats. 

THE WITNESS: Yes, sir. There might be a particular show that 
was full -- your evening show might have been full. 

BY MR. CASKEY: 
Q. That is looking at this exhibit, taking Saturday night between 
the hours of 7 and 10 there were some 2600 or 2700 tickets bought. A. 
2, 700 tickets, that is correct. 
Q. That doesn't mean they all were there at that same time? A. No, 
604 and some people might have stayed over from the earlier show, so 
you could have had pretty nearly capacity in the evening, because the 
most you can do in the evening is one show as a rule. The matinee is 
where you get the turnover. 
Q. Mr. Murphy, are you familiar with downtown Washington? 
A. Yes, sir. 

Q. Are you familiar with the efforts, if any, which are made to 
attract people to downtown Washington? A. Iam. 

Q. Will you narrate some of these to the Court? A. Well, we be- 
long to the Downtown Washington Association. We belong to the Park 
and Shop Association. 

We actively cooperate with the downtown merchants and all the 
stores to try to increase the availability of parking. 

We try to participate in all of the efforts and events that Washington 
is famous for to glamerize the general downtown area of Washington. 

We cooperate with the authorities in their promotion of convention 
plans. 

We contribute money to the Convention Bureau to bring visitors 
to Washington. 


605 We bring in stars and personalities to publicize pictures ahead of 


time, because Washington is the focal point for the entire area. 
x * * * 
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606 BY MR. CASKEY: 7 

Q. Mr. Murphy, is Loew's Theatres a member of the Convention 
and Visitors Bureau of Washington, D.C. ? A. Yes, sir. 

Q. Does that organization publish monthly a mimeographed cir- 
cular showing the number of visitors who have been in Washington and 
the number of conventions? A. Yes, sir. 

THE COURT: I wouldn't go into too much detail with that; that 
is a sort of tangential matter. 

MR. CASKEY: I offer this in evidence, being news release, Con- 
vention and Visitors Bureau for December 31, 1956, and for each 
month of 1957. 

MR. DOOLEY: Upon looking at this hurriedly I believe it is 
probably a statistical compilation of something of that nature. 

607 MR. CASKEY: That is correct. 

MR. DOOLEY: No objection. 

THE COURT: That is admitted. 


(Convention and Visitors Bureau news re- 
lease for December 31, 1956, and each 
month of 1957, marked and received in 
evidence as Defendants' Exhibit No. 25.) 


BY MR. CASKEY: | 
Q. Mr. Murphy, approximately how many visitors are there to 
Washington each week ? . 
THE COURT: Well, you have it all here, haven't =? 
MR. CASKEY: Yes, but I just wanted to get this one figure. 
A. A couple of hundred thousand, I understand. | 
BY MR. CASKEY: 


Q. And do those 200, 000 visitors a week furnish a source of patron- 
age for the F Street theatres? A. They sure do. : 

Q. Do you know approximately how many hotels there are in down- 
town Washington, say up as far as the Mayflower? A. Honestly I don't 
know. I know there are a lot of them, but I don't know. 


Q. Do you know how many rooms? A, I imagine, as I recall it; 
somewhere around 15, 000. 
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608 Q. And do the occupants of those rooms furnish a source of patron- 
age to the F Street theatres? A. They certainly do. 

Q. What arrangement has Loew's Theatres made with respect to 
parking in downtown Washington? A. We have tie-ups with garages 
whereby when they present a Loew's Theatre ticket they receive a 25 
percent discount. The ticket is stamped. 

THE COURT: Well, I have learned something. I didn't know I 
could park free to go to see the movie. 

THE WITNESS: Not free, sir; 25 percent discount. 

BY MR. CASKEY: 

Q. And what does that make the total cost to the patron parking 
the car? A. In the evening, when the parking is the big problem, 
about 45 cents. 

Q. And do you know what the capacity of the particular garage is 
that you have that arrangement with? 

THE COURT: Don't let's go into too much detail along that line. 

MR. CASKEY: No, I agree with you; I just want this one question. 

A. I understand there are several thousand available spaces among 
the various garages that we have the arrangement with. 

609 BY MR. CASKEY: 

Q. That you have the arrangement with? A. Yes, sir. Other 
theatres have the same arrangement. 

Q. Thatis, other F Street theatres? A. Yes, sir. 

-Q. Mr. Murphy, you are familiar with the Loew's Theatres loca- 
ted in other cities in the United States? A. Yes, sir. 

Q. Are the Capitol, Palace, and Columbia Theatres comparable 
to the first-run theatres in those other cities? A. Generally, yes. 

Q. Now, tell the Court whether or not there is an advantage to 
the distributor of the motion picture in licensing its exhibition at the 
Capitol Theatre? A. Well, there is a big advantage because he licenses 
his pictures in the main market place of this whole area. The availability 
of the number of transients, the availability of the fine restaurants and 
shops down town -- 
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THE COURT: I think the question calls for a comparative advan- 
tage of the Capitol over the Palace and Columbia, because you confined 
your question to the Capitol. 

BY MR. CASKEY: i, 

Q. Iam now talking about the advantage of licensing the picture 

to the Capitol Theatre over any other theatre in Washington? A. Its 
610 advantages are many. It is a very luxurious theatre. Itisa 

wonderful place to see a picture. We break our necks to soothe the patron 
into enjoying the picture in every possible way. We have the finest pro- 
jection; our seats are comfortable; the general surroundings are luxurious. 
So that person is going out -- it's an evening out to see a fine picture. 
We work on a picture for a couple of months before it comes. 

You take the picture Les Girls, we have been working on that for 


a month. A girl came in from the Coast -- | 
THE COURT: You are going beyond the confines of the question. 
The question was what advantage is there to the distributor in getting 


people to come to the Capitol over any other theatre. 

MR. CASKEY: That is right. 

THE COURT: DolI understand the question correctly? . 

MR. CASKEY: That is correct. 

A. The theatre is centrally located; it is easy to get to. I don't 
think there is any part of Washington where the downtown area is not 
easily accessible. so a | 

THE COURT: That also applies to the Palace and Columbia. 

THE WITNESS: Yes, sir. | 

THE COURT: And to the Metropolitan. 

THE WITNESS: Yes, sir. 

BY MR. CASKEY: 

Q. But isn't it a fact that in the actual exploitation of a picture 
in the Capitol Theatre that picture enjoys a prestige in subsequent runs 
throughout the entire Washington Exchange area? A. I don't think there 
is any question about that. We do the best job of anybody in Washington. 
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The opposition may not agree with me, but I think we do a better job 
than anybody else in putting a picture over in Washington, in advertis- 
ing it, in publicizing it, and in showing it. 

THE COURT: The Bible says if you blow not your own horn it 
shall not be blown. 

MR. CASKEY: They are in showmanship business, as I under- 
stand it. 

BY MR. CASKEY: 

Q. And that advertising and that publicizing redounds to the bene- 
fit of every theatre licensing that picture in the entire Washington Ex- 
change area? A. Yes, sir. 

Are you familiar with the Villa Theatre? A. The villa Theatre? 

In Rockville. A. Yes, sir. 

When did you last see it? A. Yesterday. 

Did you see it while it was in operation? A. Yes, sir. 

Was it well operated? A. Fair. It is a typical secondary 
suburban theatre, I would say, not as good a second run theatre as many 
of the competing theatres in Washington. 


Do you want me to go on more about it? 

Q. Yes. a 1 he ee 

‘THE COURT: No; no, you just answer questions. 
BY MR. CASKEY: 


Q. In the licensing of motion. pictures for the Capitol : and ths 
Columbia and the Palace Theatres, do you ordinarily license.sex and 
horror pictures? A. I would say that we generally stay away from any 
picture that we think might offend our patrons. That includes some 
pictures of a sex type; some horrow type pictures; and also any picture 
that might be condemned generally by the Legion of Decency or generally 
condemned by newspaper people, and so forth. 

Q. You try to exhibit pictures that have a wide appeal ? A. Yes, sir. 

Q. You personally buy the pictures for these theatres? A. I. 

_ Supervise the buying for them. I would say that any deal that is finally 
613 made is really my responsibility. I have to sign the contract for it. 
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Q. And are you informed as to the film rentals which are ulti- 
mately paid on pictures which you buy on percentage? A. I approve the 
final bid. There isn't a dollar paid out that I don't approve. | 

Q. And you know contemporaneously the amount of the film rental? 
A. Yes, sir. 

Q. I show you this memorandum and ask you if this reflects the 
admissions and film rentals on two pictures each that have played in 
the Capitol, the Palace, and the Columbia Theatres since February 1 
or 2, 1955. A. It does. 

MR. CASKEY: I offer this in evidence. 


(Memorandum reflecting admissions and 
film rentals on two pictures played at 
Capitol, Palace and Columbia since 
December 1, 1955, marked Defendant's 
Exhibit No. 26 for identification. ) 


MR. DOOLEY: Do you know the dates? | 
MR. CASKEY: I haven't got the dates but I would be a glad to 
put them on. 
MR. DOOLEY: I was wondering whether or not these were isolated-- 
THE COURT: I beg pardon? 

614 MR. DOOLEY: Mr. Caskey has offered in evidence a compilation 
of admissions and film rentals paid on certain pictures, and I was 
wondering whether these things run over a certain period, thatis, over 
a period of two or three consecutive months, or whether they were just 
isolated instances. 7 

MR. CASKEY: These are the better examples since December 
lor 2, 1955. 

MR. DOOLEY: Oh, I see. No objection, then. 

MR. CASKEY: It is not intended to be an average. 

THE COURT: It may be admitted. 


(The memorandum heretofore marked for 
identification received in evidence as 
Defendants’ Exhibit No. 26. ) 


BY MR. CASKEY: 3 
Q. Mr. Murphy, one of the issues involved in this case is the re- 
quest of the plaintiff for a mandatory injunction requiring the defen dant 
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distributors to license pictures to the Villa Theatre, day and date, or on 
an equal availability with the first-run theatres on F Street. 

| If you were advised by a distributor that it proposed voluntarily to 
license a picture to the Villa Theatre, day and date, with the time it 
offered the picture to you, would you license it? A. No, sir. 

615 Q. Are you familiar with the general clearance period which is 
granted in licenses to the Capitol, Palace, and Columbia Theatres by 
the distributors? A. Yes, sir. 

Q. What is that period? A. It is approximately 21 days. 

THE COURT: The Court has heard enough about that. 

BY MR. CASKEY: 

Q. Is that adequate, in your opinion? A. No, sir, it is not. 

Q. It also appears in evidence that all or most of the distributors 
license pictures to theatres in Alexandria, Virginia, approximately 14 
days after the close of the first-run engagement of the first-run theatre 
in Washington. Is that 14 day clearance adequate to you, in your opinion? 
A. No, sir. 

Q. Do you know what the current evening adult admission price is 
at the Capitol Theatre? A. $1.25, including tax. 

Q. The Palace? A. Same. 

Q. Columbia? A. Same. 

Q. And do you know what they were in the fall, or late fall of 1955? 

616 A. The fall of 1955? About 95 cents, and then $1.25 for some 
more important -- 95 cents; sometimes $1. 25; sometimes -- $1.10 
sometimes, too. We had different prices. 

Q. Fluctuating from 95 cents to $1.25? A. Yes, sir. 

Q. Did you have anything to do with the decision of any distributor 
in the fall of 1955 as to the terms, runs, availability, upon which it 
would license the Villa Theatre? A. No, sir. 

Q. Did anybody consult you? A. Never heard of it. 

Q. Any distributor? A. Never heard of it. 

MR. CASKEY: That is all. 

CROSS EXAMINATION 
BY MR. DOOLEY: 
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Q. Mr. Murphy, you are the vice president of the corporation that 
operates these three first-run theatres in Washington? A. Yes. 

Q. Have you ever made a compilation of the annual movie atten- 
dance at each of these three theatres? A. At each of our theatres? 

Q. Yes. A. We do that all the time. We keep an account year 

617 by year and week by week. 

Q. So you know approximately what the average movie attendance 
is per annum in each of those three theatres? A. That is correct. 

Q. You testified on direct examination that a substantial number 
of your patrons come from the visitors to Washington, that is, people 
who are attending conventions and who are here visiting for one or more 
purposes. 

Have you ever made a compilation of the percentage of people who 
attend your theatres and who are from amongst those visitors? A. I 
think we have indirectly from time to time when they have had contests, 
and so forth. I know that we have had such compilations from time to 
time in connection with, you know, a contest where you would send out a 
card or have an ad in the paper, send in your name, and you will get 
this or that. 

Q. Do you know what percentage of your patrons come from these 
visitors, approximately? A. No, I don't. | 

Q. Do you know what percentage of your patrons come from in- 
town Washington, that is, tin the residential areas of ane A. No, 
I don't know that. 

Q. Do you know what percentage would come from pioneer 

618 County? A. No, sir. | 

THE COURT: Do you know whether many people who live in Rock- 

ville come down to F Street to attend the movies? Have you any infor- 


mation? 
THE WITNESS: I would say this, Your Honor -- 
THE COURT: Have you any information on that? 
THE WITNESS: No, sir. 
BY MR. DOOLEY: 
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Q. Do you have any information on how many of your movie atten- 
dances come from Alexandria, Virginia? A. No. 

Q. These three theatres of which you are the operating head as I 
understand it, you get most of your product, do you not, from the defen- 
dant distributor Loew's Inc. ? A. No, sir. 

Q. Where do you get your product? A. We buy our product from a 
lot of places. We buy from Fox. We buy from United Artists. We buy 
from Universal. We buy them from Columbia. We buy them from Republic. 

Q. Then I would be wrong if I said that I had an impression that 
you got the bulk of your product for these three theatres from Loew's? 
A. You would be wrong about that, yes. 


619 Q. Mr. Murphy, are you aware of the fact that the operator of the 


Villa Theatre asked for a 14 day availability on product at the Villa? 
A. No, sir. 

Q. So that you were certainly never consulted when the operator 
made that request. A. No, sir. 

Q. Are you generally consulted when the distributor is requested 
by an independent exhibitor to advance from sub-run to first-run, for 
example? A. No, sir. 

Q. And am I correct in my understanding that exhibitors are not 
consulted? A. I don't know about exhibitors; I know that I am not. 

Q. You are not? A. They tell me this is what I am going to do, 
and you can argue and talk about it, and you can argue or fight about it, 
but they will tell you that is what they are going to do. 

Q. And you have never been consulted then when an exhibitor has 
asked to advance from sub-run to first-run? A. I wouldn't say never. 
Possibly some time someone might have said to me, John, we are going 
to change such and such a town to 14 days and we would like you to con- 
tinue to buy our pictures, and I might argue about it, and would say to 


620 heck with it, Iam not going to do it. But most of the time I am 


just told, this is the way it is. 
MR. DOOLEY: That is all. 


REDIRECT EXAMINATION 
BY MR. CASKEY: 
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Q. In the fall of 1955 if you had been advised that one or more of 
these distributors from whom you were currently licensing pictures pro- 
posed to license the Villa Theatre on a 14 day availability after the close 
of first run would you have licensed the picture? A. I doubt that very 
much. I would have hollered about it -- I don't think I would have. 

Q. Do you think that based on your experience that it would be 
possible to isolate the Villa Theatre in Rockville and confine it, and it 
alone among all the theatres in the District of Columbia, Montgomery 
County, and Prince Georges County to 14 days? A. Certainly not. If 
they should be 14 days then every theatre in Washington should be 14 days. 

Q. And what effect would that have on the first run's revenue? 

A. Well, it cuts down the exclusivity of the distribution of the en 
you are playing. It cuts its value materially. 

621 The value of a picture for first run is determined by the amount 
of time that you have between you and the next run. That is the value. 

Q. And that's what you pay for? A. Yes, sir. | 

* * * 

622 BY THE COURT: 

Q. Now, Mr. Murphy, is there any reason why there should be a 
shorter clearance in Alexandria than there is in Rockville, when the 
testimony shows, and it is not disputed, that the release period in Rock- 
ville is 21 days and in Alexandria it is 14 days? Why the difference? 

A. I think the difference is wrong. As a matter of fact I think Alexandria 
should be 21 days, and I think this Villa Theatre should be later than 
21 days. 

Q. Why shouldn't Rockville and Alexandria be the same? They 
are both county seats, aren't they? They are both a number of miles 
away from downtown Washington, aren't they? A. Yes. 

Q. Aren't they in a parallel position? A. I don't think the 

623 theatres are comparable. I think the theatres in Alexandria are 
much finer. | 

Q. Is that any reason for postponing the release? A. Yes. 

Q. Why? A. Because the theatre isn't a theatre that is of such 
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appointments to warrant any earlier release. 

Generally, around the country pictures are shown to neighborhood 
and subsequent run theatres, and certain theatres play 21, certain play 
28, certain play 35, and that availability is regulated by their location, 
by the appearance, by their kind of appointments. 

Q. But so far as the location is concerned in relation to F Street 
here, Alexandria and Rockville are about comparable, aren't they? 

A. I don't think they are comparable, no, sir. 

Q. Well, now, let's see. There is no motion picture theater 
between F Street and Alexandria; isn't that so? A. I would guess not; 
I am not sure. 

Q. There are motion pictures theatres in residential sections of 
Washington and in Bethesda? A. Yes. 

x * * 

ROBERT J. WERNER, 
having been previously sworn, resumed the stand and testified further 
as follows: 


DIRECT EXAMINATION (Resumed) 
BY MR. GLENDON: 
Q. Mr. Werner, in connection with Defendants’ Exhibit No. 23, 
did you take the information shown on there and transcribe it or locate 


the addresses shown on there on the map to which I am now pointing? 
A. I did. 

Q. And is each address shown on the map to which I am now 
pointing reflected by either a pin or a blue tag? A. Yes. 

Q. Will you explain what the red pins there shown on that map 
mean? A. The red pins indicate each individual registration, name 
and address. 

Q. That is, the situs of the address shown on Defendants' Ex- 
hibit No. 23 is represented by a red pin, is that correct? A. Correct. 

Q. In connection with the blue tags on there am I correct in my 
understanding that they represent the locations of the registrations 
which are not on the map? A. Beyond the confines of the map, yes. 
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634 MR. GLENDON: I will ofer the map in evidence. 
MR. DOOLEY: I object to this. The purpose of this line of evi- 
dence is to show, presumably -- 
THE COURT: What is your objection? 
MR. DOOLEY: On the grounds of relevancy and materiality, 


Your Honor 7 
This whole survey that they conducted, so-called, was on one 
night at the Rockville Drive-In Theatre We are not concerned with 
the Drive-In. We are concerned with the Villa. | 
THE COURT: By the way, I don't think I made a note of the date 
on which the survey was made. : 
MR. GLENDON: April 14, 1956, Your Honor. 
* * * * 
637 HENRY M. CUNNINGHAM 
was called as a witness by the defendants, and being first duly sworn was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. GLENDON: 
Q. Will you state your name and address for the record, sir? 
A. Henry M. Cunningham, 5223 Connecticut Avenue Northwest, 
Washington, D. C. : 
Q. What is your title or position? A. Iam Director and Acting | 
Dean of the School of Business Administration at Georgetown University. 
MR. GLENDON: I will be very glad to go into the Professor's 
background and qualifications. 
THE COURT: I don't think that is necessary. 
638 MR. DOOLEY: I will waive them. Re 
THE COURT: Mr. Dooley says he is not going to question them. 
MR. GLENDON: I am offering him as a marketing expert, Your 
Honor. | 
THE COURT: Very well. 
BY MR. GLENDON: 
Q. Professor Cunningham, have you made a study or survey of the 
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Rockville shopping area? A. Ihave, sir, in person. 

Q. Have you made a memorandum of the number of stores in the 
Rockville shopping area? A. You mean in the center of Rockville? 

Q. Yes, sir. A. There are approximately 75 stores in the area 
covered by Montgomery Avenue, Commerce Lane, and one or two side 


streets coming in there; I believe one is Park and one is Fayette. 

Q. What sort of stores are they? A. That area is characterized 
as a string of stores essentially convenience goods, and it is a type of 
arrangement which grew up along a major traffic artery probably domi- 


nated by a suburban trolley car line. 

THE COURT: Is there a street car line there now? 

THE WITNESS: No, there was. 

THE COURT: Many years ago. 

THE WITNESS: Yes, about 20 years ago. 

BY MR. GLENDON: 

Q. What type of stores predominate, sir, in that particular area? 
A. The type of stores we call in marketing convenience goods stores. 

Q. What do you mean by that? A. A convenience goods store is 
one which carries merchandise for which the consumer will not go a 
long distance. 

Q. Will you describe one or two such stores, sir? A. Yes. There 
is a G.C. Murphy Company store now located on Montgomery Avenue. 
There are several personal service stores there; valet shops and things 
of that nature, and a few small loan companies; news stand; and stores 
of that general nature. 

Q. Where is the Villa Theatre in relation to those stores that you 
have just been discussing? A. The Villa Theatre is at the westernmost 
extremity of that string of stores which I referred to. 

There are a few of the same type of stores beyond it, but it is 
toward the western end of that string of stores I referred to. 

Q. Are there any empty or vacant stores around that immediate 

640 area? A. There are three or four which I counted in my recent 
survey adjacent to Montgomery Avenue and Commerce Lane. 
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Q. What is the present commercial growth of Rockville in relation 
to the location of the Villa Theatre? A. Upon my examination of the 
area I noted that the principal commercial growth, considering once 
again the same type of convenience goods stores, was primarily to the 
west along Washington Street, with a new area being developed I presume 
southeast on Viers Mill Road known as Twinbrook. | 


Q. Is that now open? A. Partially. 
Q. And how far away is that from the present center of Rockville? 
A. Approximately a mile and a quarter to a mile and a half, depending 


upon which street you take. . 

Q. Do you have any opinion, sir, as to the accessibility of the 
present location of the Villa Theatre? A. The Villa Theatre is extremely 
hard to locate coming in-- | 

MR. DOOLEY: Excuse me -- Mr. Glendon's question was the 
present accessibility. I wonder if he meant to add, present accessibility 
to or from what? 

THE COURT: That is what I was thinking, but I didn't raise the 
point since there was no objection. I will sustain objection to the question 

641 in its present form. 
BY MR. GLENDON: 

Q. Approaching the Villa Theatre from the south, sir, and I will 
preface my question with that, is the Villa Theatre readily accessible 
and can a person readily see it as one approaches from that direction? 

A. You mean approaching up Montgomery Avenue from Washington ? 

Q. From the south to the north. A. I believe it is designated west. 

Q. All right, sir. A. It is not unless you are looking up at -- 

THE COURT: Doesn't Montgomery Street run north and south? 

THE WITNESS: I believe it runs east and west. I was somewhat 
confused about it myself -- approaching from the east or west, which- 
ever it actually is, I would say it is quite easy not to see the Villa 
Theatre at all. 

BY MR. GLENDON: 

Q. Why is that? A. Because it sits on Commerce Lane which 

intersects Montgomery Avenue diagonally at the Confederate statue, and 
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unless you have occasion to be to the right as you are approaching a 
small street known as Perry Place, it is virtually impossible to see the 
Villa Theatre. 
642 Q. Have you also made a study of the shopping facilities in the 
Silver Spring and Bethesda shopping centers? A. I have. 
Q. How many stores are there in the Silver Spring shopping area? 
A. In the principal Silver Spring shopping area there are approximately 


285 stores. 
Q. How many are there in the Bethesda shopping area? A. Ap- 


proximately 293 in the central area. 

Q. Did you make any distinction in description between the shop- 
ping area of Rockville and the shopping area of Bethesda or of Silver 
Spring? A. The Bethesda and Silver Spring shopping areas are what we 
refer to in marketing as secondary shopping areas. Those shopping areas 
are generally characterized by having at least a branch of a major de- 
partment store plus an excess of 100 stores and personal service estab- 
lishments. 

Q. What are the major branches of the major department stores 
in Silver Spring and Bethesda? A. Silver Spring has a sizable branch of 
The Hecht Company. It has a large J.C. Penney store, and in addition 
has branches of one or two major clothing chains, Howard Clothes and 
Crawford Clothes. 

Q. Will you answer the same question in relation to Bethesda? 

643 A. Bethesda has a branch of Woodward and Lothrop known as the 
Bethesda Budget Store, which is a full branch department store. It also 
has large variety chains. It is not as important a center as Silver Spring, 
but it is the same type of center, being characterized by a branch de- 
partment store; it is what we refer to as a secondary shopping area. 

Q. And how would you classify Rockville? A. I would classify 
Rockville as a neighborhood shopping area, and if I may distinguish be- 
tween the two, the secondary shopping area which I refer to generally 
has a trading radius of 20 miles. The neighborhood shopping area 
generally has a shopping radius of around five miles. That is the commonly 
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accepted term in marketing of those types of centers. . 
Q. Are there any reasonably first-class restaurants in Rockville ? 


A. None that I observed, sir. I covered every store and location in the 
town. | 

644 Q. How about Silver Spring? A. Silver Spring has a branch of 
the Hot Shoppes. Silver Spring also has several; one or two cafeterias 
and several substantial-looking restaurants of the family type. 

Q@. And Bethesda? 

THE COURT: You are not going to overlook Mrs. Kay? 

THE WITNESS: That is a little out of the business section. 

BY MR. GLENDON: | 

Q. That is a very good restaurant. A. In Bethesda we have 
another branch of the Hot Shoppes and two or three very desirable sea- 
food places. 

Q. Now, sir, have you also made a study of the transportation 
facilities between Rockville and Washington? A. Yes, I have. 

Q. What public carriers serve Rockville and Washington? A, Be- 
tween Rockville and Washington there are three bus lines. There is the 
Eastern Greyhound Line; the Montgomery Bus Lines, which is a facility 
or subsidiary of D.C. Transit; and Suburban Transit Line. 3 

All three of these carriers operate daily service between Rockville 
and downtown Washington. 

In addition there is the Baltimore and Ohio Railroad, which operates 
commuter service from Rockville into Washington and return. 

645 Q. In relation to the bus lines can you tell us the number of 
through trips that each bus line makes a day and by that I mean you get 
on a bus in Rockville and stay on the bus until you get to Washington. 

A. The Eastern Greyhound Line has 8 trips each way between the center 
of Rockville and the Greyhound terminal. 

The Montgomery Bus Line has 2 trips in the morning hours down- 
town and two trips in the evening hours returning from downtown. That 
operates by Route 240, Rockville pike. : 

The Suburban Transit Line operates two inbound trips via Viers 
Mill Road and Silver Spring inbound in the morning; two outbound trips 
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in the evening. Those busses come to 15h and K Northwest. 

THE COURT: Are there any trips between Rockville and downtown 
Washington after dinner in the evening? 

THE WITNESS: The Greyhound Line has some. 

THE COURT: How many trips does it have? 

THE WITNESS: May I refer to a timetable? 

THE COURT: Yes, indeed. 

THE WITNESS: You can leave Rockville, Your Honor, at 6:02 
p.m. and arrive at the Greyhound terminal at 6:40 in the evening. 

Returning you can leave the Greyhound terminal at 11:00 p.m. 
and arrive in Rockville at 11:38. 

THE COURT: Only one bus after dinner. 

646 What I had in mind was, suppose people in Rockville were desirous 
of going to a moving picture at one of the F Street houses in the evening, 
what facilities do they have? 

THE WITNESS: There is also one that leaves 8:02, which gets in 
at 8:40 downtown. There is one bus returning at 11:00. 

THE COURT: In other words, all you could get would be two 
busloads ? 

THE WITNESS: (No response. ) 

BY MR. GLENDON: 

Q. What is the B&O schedule from Rockville? How many trains 
do they have? A. The B&O has three trains inbound; two in the morning 
and one sometime after 10:00 o'clock midmorning; and two out in the 
evening. 

I think one is at 4:50 and one at 6:05. 

THE COURT: It doesn't have any incoming in the evening? 

THE WITNESS: No. The B&O does not. 

BY MR. GLENDON: 

Q. Have you also surveyed the automobile commutation facilities 

between Rockville and Washington? A. I have made spot checks of the 


flow of traffic at rush hours personally. I made these on November 8th. 
I stationed myself directly opposite the Congressional Airport at 7:45 in 
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647 the morning and while I was unable to count all the cars moving 
through, I noticed that the flow of traffic inbound greatly exceeded the 
outbound traffic. 

» 2 Q. In what proportion? A. I made a sample count for several 
minutes; and noted at that time it was about 20 to 1. I immediately left 
there and went to a similar point on Viers Mill Road at the intersection 
of Halpin Road. | 

MR. GLENDON: Would Your Honor be interested in seeing where 
he stood? 

THE COURT: No. | 

THE WITNESS: It is just below Twin Brook Shopping Center. I 
made a similar count there. The results were almost the same. The 
results were slightly lower. : 

BY MR. GLENDON: 

Q. Did you also make such a survey in the evening ? A. I came 
back on the same afternoon, stationed myself at 4:45 p.m., at the same 
spot on the Rockville Pike and I then went around to Viers Mill Road. 

Between 4:45 and 5:00 a similar situation presented itself in re- 
verse. I made a quick count there and it was just about the same. 

Q. About 20to1? A. Approximately, yes. 7 

Q. What is the present condition of the Rockville Pike between 

648 - Bethesda and Rockville? A, It is under construction. 

Q. What are they doing? A. They are making it into a four-lane 
divided highway. 

Q. What is the condition of the Viers Mill Road between the Wheaton 
intersection and Rockville? A. That is virtually completed now as a 4- 
lane divided highway. | 

Q. hon sou wind vernonia. to bee tan and ilk vow ils wae 
prepared under your supervision. A. Yes. This map was sketched from 
a larger map in my presence. 3 

Q. And it shows the various transit lines between Washington and 
Rockville? A. Yes, it does. And one additional line, which I did not 
mention. There is regular bus service from Normandie Farms on Falls 
Road between Rockville and Potomac via River Road, which is just west. 
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Q. Is that shown on your map? A. Yes. That is the broken line. 
MR. GLENDON: For the record, will you describe each carline? 
THE COURT: I do not think that is necessary. It speaks for itself. 
MR. GLENDON: I offer this in evidence. 

THE COURT: I suppose there is no objection? 

MR. DOOLEY: No objection. 

THE COURT: It will be admitted. 


(Defendants' Exhibit No. 36, a map, was 
marked for identification and received 
in evidence. ) 


THE COURT: Suppose we take our mid-afternoon recess, gentle- 

at this time. | 

(Whereupon, a recess was taken.) 

THE COURT: You may resume, gentlemen. 

BY MR. GLENDON: 

Q. Professor, have you made a trip from Rockville to Washington, 
to downtown Washington in an automobile? A. Yes, I have. 

Q. How long did it take you to drive from Rockville to downtown 
Washington? A. Approximately 40 minutes. 

Q. You mentioned earlier, I believe, Twin Brook Shopping area. 
A. Yes. 

MR. GLENDON: I will offer in evidence a tear sheet from the 
Washington Post with advertisement for the Twin Brook Shopping Center. 

Mr. Dooley has seen it. 

MR. DOOLEY: No objection. 

THE COURT: Admitted. 


(The tear sheet referred to was marked 
Defendants’ Exhibit No. 37 for identifi- 
cation and received in evidence. ) 


THE COURT: Where is it? ; 

MR. GLENDON: It is a mile in a southeasterly direction down 
Viers Mill Road from Rockville. 

THE COURT: That is in the direction of Wheaton? 

THE WITNESS: Yes; on Viers Mill Road. 
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BY MR. GLENDON: : 

Q. Asa result of your study of the Rockville Shopping Area, do you 
have an opinion as to the best location in Rockville as of now for a motion 
picture theater? A. I would say there are two desirable locations ; either 
on the Washington Street Shopping Center-- | 

MR. DOOLEY: I think that is highly speculative. 

THE COURT: Objection sustained. I do not think that is a proper 
subject matter for expert testimony. | 

BY MR. GLENDON: 

Q. There is a new shopping center on Washington hil in Rock- 
ville; is there not? A. Yes. 

Q. How far is that from the Villa Theater? A. I would say approxi- 
mately two blocks. 

MR. GLENDON: That is all. 

CROSS EXAMINATION 
BY MR. DOOLEY: 


651 Q. Mr. Cunningham, how long did you say it took you to drive from 
Rockville to Washington? A, Approximately 40 minutes. 
Q. Are you acquainted with the Silver Spring area? A. Yes, sir. 
Q. The shopping facilities in Silver Spring? A. Yes. 


Q. And the center of Silver Spring? A. Yes, sir. 

Q. Do you know approximately how long it takes to get downtown 
from Silver Spring? A. By public transportation? 

Q. Let's take driving. A. I would say about 20 minutes. It de- 
pends on the time of day to some extent. 

THE COURT: Comparable time of day which you tested the driving 
time from Rockville to downtown Washington. | 

THE WITNESS: 20 minutes. 

THE COURT: What about Bethesda? 

THE WITNESS: About the same. 

THE COURT: 20 minutes ? 

THE WITNESS: Yes, sir. 

BY MR. DOOLEY: : 
Q. So that Silver Spring generally is, I guess, twice as accessible 
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652 to downtown Washington -- 
THE COURT: I think that is an inference the Court should draw. 
BY MR. DOOLEY: 

Q. Mr. Cunningham, you mentioned on direct examination a term 
which you called a secondary shopping area. A. Yes. 

Q. And secondary shopping area is--what kind of stores is it? 

A. Secondary shopping center generally has upwards of one hundred 
stores. It also contains as a distinguishing characteristic a branch of 

a major department store or department store chain as opposed to con- 
venient goods store. 

Q. Are you acquainted with any of the J.C. Penney Stores? A. I 
am acquainted with the chain operation and several of the stores in the 
Washington area; yes, sir. 

Q. What type of store is that? A. That is a shopping goods store 
as we define it in marketing, which is a kind of a department store. 

Q. Do they have one of those in Rockville? A. Not to my knowledge. 

Q. You don't know whether they do? A. Ihave never seen one 
there. 

MR. DOOLEY: That is all. 

ad cd * * 

653 EXCERPTS FROM DEPOSITION OF EDMOND LINDER 

MR. GLENDON: Your Honor, at this time we would like to have 
in the record certain portions of the deposition of a gentleman by the 
name of Edmond Linder, who, as I understand, was at the time his de- 
position was taken, the president of the plaintiff corporation; if not the 
president, at least an officer; and we are offering this testimony under 
Rule 26 of the Federal Rules. 

THE COURT: If counsel will indicate the portions he desires to 
read, we will consider them as read. 

MR. GLENDON: I will. Just for identification, page 2, the first 
several lines down to, "I live in Washington, Northwest Washington, 
D.C." 

(The portion of the deposition referred to is as follows:) 
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"DIRECT EXAMINATION 
"By Mr. Caskey: | 
"Q. Will you give your full name, Mr. Linder? "A. Edmund E. 
Linder. ) 
"Q. Your residence? "A. I live here in Washington, 33 Missouri 
Avenue, Northwest, Washington, D. C." 
Page 16, line 15 through line 4 on page 17: 
654 (The portion of the deposition referred to is as follows: ) 


"Q. What individual in the film companies did you ever tell you 
wanted to play first run day and date with Washington? "A. Well, that 
is something that I couldn't tell you because I don't think, if I remember, 
I don't think I betrayed what we really had in mind on that day and date 
with Washington. I don't really remember. I can't truthfully answer 
that thing. | 
"Q@. Your recollection is that you never asked anybody for it? 


"A. I would say that is correct. That is my personal opinion now. I 
don't remember. ) 

"Q. It is only since this lawsuit was begun that the thing has come 
out that that is what you really wanted? "A. That is correct. 

"Q. No doubt about it? "A. That is correct. As far as Iam 
concerned; yes, sir." 

MR. GLENDON: Page 32, line 12 through line 4 on page 33. 

"Q. You know from general knowledge that it's bigger than the 
Villa Theatre? "A. I take it for granted. , 

655 "Q. Now, Mr. Linder, assuming that Twentieth Century Fox had 
one picture, Carousel, to license on a day and date basis with downtown 
Washington, and that it had available to it a run at the Villa Theatre, 
or at the Silver Theatre, which would be more advantageous to Fox? 
"A. You are talking about downtown Washington on number one? 

"Q. That is right, day and date with Washington. "A. I would 
say in all probability day and date Washington itself would be number 
one. Then, of course, with the larger seating capacity, I am taking 
your word for it, but if it is a larger house, naturally you can put more 
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people into it and that would be Silver Spring. 

"] have never been in the theatre and don't know the seating 
capacity." 

MR. GLENDON: Page 41, line 22, through the end of the deposi- 
tion on page 43: 

(The portion of the deposition referred to is as follows:) 

"Q. Do you know Mr. Striner? "A. Dr. Striner? 

"Q. Dr. Striner? "A. Yes. 

"Q. How long have you known him?"A. Well, right after we opened 

656 the theatre, wait a minute. Dr. Striner was out there at the time 

that we were getting ready to have the overall contracts. In other words, 
we were going to set the agreements on the construction and things like 
that. 

"He came out there and introduced himself to me at that particular 
time. 

"Q@. Did you ever discuss the run of the theatre with him? "A. 
That I don't remember. That I don't remember, because if I had, in 
all probability it would have been on the fourteen day basis because we 
wouldn't at the time let him know what our hope was and that was day and 
date later; that I don't remember. 

"Q. You had a ten-year lease with him? "A. That I would know 
through Mr. Orsinger. He just came in and visited and that is about all. 

"Q. But, as I understand it, at the time of your first contact with 
Mr. Boucher regarding this particular theatre the lease had already 


been signed? "AL Yes, sir; I am pretty sure on that. 


"Q. Now, has the group acquired any other theatres? "A. No, 
we weren't able to move any further. There was two hopeful things but 
we didn't go on through with it. 

657 "Q. You acquired no other theatres? "A. Not to date. 

"Mr. Caskey: Mr. Dooley? 

"Mr. Dooley: No questions. 

"Mr. Caskey: All right, sir; we will let you go to work. 

“We will waive signature. . 
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"Mr. Dooley: We waive signature." 


* * * 
658 WILMOT C. HALLETT, JR. 
was called by and on behalf of the Defendant, and, being first duly sworn, 
was examined, and testified as follows: 
659 DIRECT EXAMINATION 
| BY MR. CASKEY: 

Q. Mr. Hallett, will you give your full name and address to the 
reporter? A. Wilmot C. Hallett, Jr. 

Q. What is your occupation? A. Accountant and ats 

Q. How long have you been engaged in auditing books and records 
of motion picture theaters? A. Almost 12 years now. | 

Q. And in the course of those 12 years, have you become familiar 
with the records which the distributors keep to record the time when a 
picture is played and the amount of film rental received? A. Yes, sir. 

Q. What are these cards known as? A. They are known as cut- 
off cards. 

Q. In comparing the tabulations which I am going to show you, 
have you had access to the cut-off cards of the various defendants in this 
case? A. Yes, sir. ) 

Are they in court? A. Yes, sir. 
How bulky are they? A. They are considerably bulky. 
660 . But they are here? A. To the best of my knowledge, yes, sir. 

Q. In addition to that, have you had access to the books and records 
of the plaintiff corporation? A. Yes, sir. | 

Q. They made available to you their entire set of books as far as 
you know? A. Yes, sir. 


Q. And cooperated with you in making your examination? A. That 


is correct. . 
Q. Who prepared Exhibit 10, which His Honor now a A. It was 
prepared under my direction. 
Q. What was it prepared from? A. Exhibit 10 was prepared-- 
THE COURT: Is there any question about the accuracy of this ? 
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MR. DOOLEY: No; not about Exhibit 10. 
THE COURT: I don't think you need to lay a foundation for it. 
BY MR. CASKEY: 

Q. What period of time does it cover? A. It covers from the 
opening of the Villa Theatre on December 2, 1955 to September 28, 1957. 

Q. That is 22 months? A. Approximately; yes, sir. 

661 Q. Approximately 90 weeks? A. Yes, sir. 

Q. And at my request did you add up on an adding machine the 
total film rental paid by the plaintiff to all of the distributors of motion 
pictures during this 90-week period? A. Yes, sir. 

Q. That includes defendants and non-defendants? A. That is 
correct. 

Q. How much was that total film rental? A. The entire period, 
$21, 880. 

Q. Approximately how much of that was paid to the defendants in 
this case? A. Approximately $20, 000. 

Q. Mr. Hallett, have you made a comparison of the play-off of 
identical pictures at the Villa and Rockville Drive-In Theater? A. Yes, 
sir. 

Q. What does that purport to show? A. It shows for the period 
from December 2, 1955 through September 28, 1957, a comparison of 
the film rental for all identical features exhibited at the Villa and Rock- 
ville Drive-In Theaters. It is broken down per reason and per distri- 
butor. At the bottom it has a recapitulation per season and grand total 
of the amount paid by the Villa Theater and the the amount paid by the 
Rockville Drive-In on identical features. 

662 Q. On how many pictures during the 1955-56 season did both the 
Villa and the Rockville play? A. 58. 

Q. What was the film rental paid by the Villa? A. $3,499. 

Q. What was the film rental paid by the Drive-In? A. $14, 774. 

Q. And during the '56'57 season? A. 32 features. 

Q. How much was the film rental of the Villa Theater? A. 
$2, 686. 00. 
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Q. And of the Drive-In? A. $6,155.00. 

Q. Adding the two periods together, what did you get? A. 90 
features; the Villa paid $6, 185 in film rental. , 

THE COURT: You are going a bit fast on these figures. 

The total number of pictures played by both theaters is 90? 

THE WITNESS: That is correct. Film rental paid by the Villa, 
$6, 185; Rockville Drive-In, $20,929. 00. ) 

BY MR. CASKEY: 

Q. Mr. Hallett, do we have a set of these for Mr. Dooley? A. Yes, 
sir, we do. 

THE COURT: Let me see these figures. The Villa amounted to a 

663 little over six thousand and the Drive-In a little over twenty 

thousand? 

THE WITNESS: That is correct on identical features. 

MR. CASKEY: I offer this in evidence. 

THE COURT: It may be admitted. 


(The document referred to was marked 
Defendants' Exhibit No. 38 for identifi- 
cation and received in evidence.) 


BY MR. CASKEY: 
Q. This Exhibit 38 is broken down company by company, is it not? 
A. Yes, sir. 
Q. -Now did you prepare a similar schedule for the identical 
pictures played at the Villa Theater and the Viers Mill Theater? A. Yes, 
sir. 


Q. Will you give us the recapitulation--is that prepared in exactly 
the same manner as Exhibit 38? A. Yes, sir. 


Q. Company by company? A, Yes, sir. 

Q. Will you give us the recapitulation? A. The film rental paid 
by the Villa Theater is $12,595.00. On identical features the Viers 
Mill Theater paid $16, 592. 3 

664 MR. CASKEY: I offer this in evidence as Defendants' Exhibit 
No. 39. 
THE COURT: It may be admitted. 
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(The document referred to was marked 
Defendants' Exhibit No. 39 for identifi- 
cation and received in evidence. ) 


BY MR. CASKEY: 
Q. Mr. Hallett, did you prepare a chart in a similar fashion 
contraSting the Villa Theater with Hiser's Theater in Bethesda? A. 


Yes, sir. 

Q. Will you give us the recapitulation on that comparison? 

A. The Villa paid film rental of $8, 849; the Hiser paid film rental of 
$32, 672. 00. 

Q. Nearly 4times as much. A. Yes, sir. 

THE COURT: Of course, Mr. Caskey, I suppose the other side 
would argue that the Villa would have paid much more if they had had a 
better run. 

MR. CASKEY: They had the same run as Hiser's. 

I offer this in evidence as Defendants’ Exhibit No. 40. 

THE COURT: It may be admitted. 


(The document referred to was marked 
Defendants' Exhibit No. 40 for identifi- 
cation and received in evidence. ) 


BY MR. CASKEY: 
Q. Did you make a similar proposed exhibit, tabulation, con- 
‘trasting the Villa Theater with the Bethesda Theater? A. Yes, sir. 

Q. What is the recapitulation on that? A. Villa film rental, 
$3,997; Bethesda, $36, 994. 00. 

Q. In the course of your examination, did you determine whether 
or not the Hiser Theater and the Bethesda Theaters play the same picture ? 
A. No, sir, I believe there is bidding between the two theaters. 

Q. So that the results from the community of Bethesda would be 
secured by adding the figures on Exhibit 40 and proposed Exhibit 41? 
A. Yes, sir. 

MR. CASKEY: I offer this as Exhibit 41. 

THE COURT: It may be admitted. 


(The document referred to was marked 
Defendants’ Exhibit No. 41 for identifi- 
cation and received in evidence. ) 
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BY MR. CASKEY: 

Q. Mr. Hallett, did you make a similar proposed exhibit with re- 

lation to the Roth Theater in Silver Spring? A. Yes, sir. 
666 Q. What is the recapitulation on that? A, Film rental for the 

Villa Theater, $9,610; Roth, $19, 391.00. 

Q. How many pictures were involved? A. 100. 

Q. 100 pictures played in each of the theaters? A. Identical 
features; yes, sir. ; 

MR. CASKEY: I offer that as Defendants’ Exhibit No. 42. 

THE COURT: It may be admitted. 


(The document referred to was marked 
Defendants' Exhibit No. 42 for identifi- 
cation and received in evidence.) 


BY MR. CASKEY: | 
Q. And, finally, did you prepare a similar chart showing the 
comparison of film rentals received at the Villa Theater and the Silver 
Theater in Silver Spring? A. Yes, sir. 
Q. And how many common pictures were there? A, 112. 
Q. What is the recapitulation? A. The Villa, $11, 056; the Silver, 
$47, 889. 00. . 
Q. That is the highest grossing of all these theaters that we have 
been talking about on the common pictures? A. Yes, sir, it is. 
667 MR. CASKEY: I offer this in evidence as Defendants' Exhibit No. 
43. 
THE COURT: Received. 


(The document referred to was marked 
Defendants' Exhibit No. 43 for identifi- 
cation and received in evidence. ) 


BY MR. CASKEY: 

Q. In addition to that, Mr. Hallett, have you pvananed' a schedule 
showing the result of the playoff of certain pictures which play for the 
identical time or days at the Villa Theater and one or more of the theatres 
in Montgomery County? A. Yes, sir. 

Q. In the previous eight exhibits-- A. Pardon me. Is Montgomery 
County the Silver, Hiser, Bethesda Theaters? . 





Q. Yes. 

THE COURT: Not all of them. 

MR. CASKEY: We have practically moved Silver Spring into 
Montgomery County. 

THE COURT: Montgomery County goes quite a ways. 

Aren't there any theaters in Wheaton? 

MR. CASKEY: Just Viers Mill. 

THE COURT: Is that the only theater in Wheaton? 

MR. CASKEY: Yes, sir. 

668 THE COURT: I am amazed because Wheaton has mushroomed 

in the last few years. 

MR. CASKEY: They all come to F Street. 

THE COURT: I have my doubts. They have to go to Viers Mill or 
watch television. 

BY MR. CASKEY: 
Q. You have before you this schedule? A. Yes, sir. 
Q. You have it in typewritten form? A. Yes, sir. 


Q. Will you explain to His Honor just exactly what this schedule 
is? A, This is a comparison of the Villa admissions in film rental to 
admissions in film rental at either the Silver, Hiser, Bethesda, Roth or 
Viers Mill Theater on identical play dates and identical features. 

In other words, the two theaters were playing the same picture on 


the same days. In some instances here the picture played for longer 
playing time at the Silver, Hiser or Bethesda Theaters than it played 
at the Villa Theater. 

In those instances it was necessary to cut off the exhibition at 
either the Silver, Hiser or Bethesda to compare it to the exact days it 
had been exhibited at the Villa Theater. That was done. This analysis 
concerns itself with the Villa Theater playing day and date the same pic- 
ture at the same time versus one of the other theaters mentioned. 

669 MR. CASKEY: I offer it in evidence. 

THE COURT: It may be admitted. 


(The document referred to was marked 
Defendants’ Exhibit No. 44 for identifi- 
cation and received in evidence. ) 
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BY MR. CASKEY: 

Q. Taking the fourth picture on the list just as a sample, what 
does that show? A. It shows that the Paramount Picture, Delicate Delin- 
quent, was exhibited at the Villa Theater from August 9 to 15, 1957. The 
admission receipts were $1162; and the film rental paid _— was 
$452. 00. ) 

On the same days the Silver Theater also exhibited the Delicate 
Delinquent and had admission receipts of $4, 233 and paid Paramount 
film rental of $1501. 00. 

The Hiser also played the picture, with admission receipts of 
$3,542.00, and paid film rental of $1170.00 on the same a that it 
was exhibited at the Villa Theater. 

THE COURT: I think this table is very clear. I understand it 
without further explanation. 7 

MR. CASKEY: Your Honor will understand, as advocates, we like 
to emphasize it. 

THE COURT: You can emphasize it in argument. 

BY MR. CASKEY: 
670 Q. Mr. Hallett, have you been in court continuously since we 
began? A. Yes, sir. | 

Q. Did you hear the testimony of one of the witnesses as to the 
meaning of the phrase, "unit"? A. Yes, I did; but I don't recall 
exactly who it was at this time. | 

Q. Perhaps it would be simpler to get it in a word from you. What 
is the meaning of the phrase? A, A unit is measurement of comparison 
used in the motion picture business for comparing the potential gross 
for one day of the week to another. For example, we know that more 
people go to the theater on Saturday and Sunday than Monday through 
Friday. So Monday through Friday had been designated as one unit days; 
2 for Saturday and 3 for Sunday; making a total of 10 units a week. 

Q. Did you at our request prepare a tabulation from Exhibit 10 


showing the average receipts per unit at the Villa Theater during the 
period from December 2, 1955 to September 28, 1957, classified according 
to the number of days the picture opened after the close of first-run 
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Washington? A. The analysis for admission receipts less film rental 
or what is known in the business as gross profit. That analysis has 
been made the way you described it. 

671- Q. You have prepared a chart here breaking it down into 6 age 
classifications. A. The categories are playing the pictures 30 days or 
less after the last play date at first-run Washington and then separate 
categories for 31 to 45 days; 46 to 60; 61 to 90; 91 to 150; and then pictures 
that were exhibited at the Villa Theater over 150 days after the last day 
of exhibition in first-run Washington. 

Q. What was the most profitable period? A. The most profitable 
period was the 61-to-90 days after first-run Washington. 

Q. That was more profitable than the pictures that play between 
1 and 30 days? A. Yes, sir. 

MR. CASKEY: I offer it in evidence. 

THE COURT: It may be admitted. 

* * * * 

879 BY MR. CASKEY: 

Q. Mr. Hallett, have you prepared an analysis of the film rental 
received, company by company, for the period from December 2, 1955, 
through September 28, 1957, setting out in parallel columns the film 
rental paid to the defendants by the Villa, the Rockville Drive-In, Silver, 
Bethesda, Hiser, Roth, and Viers Mill Theatres? A. Yes, sir -- in 
addition to the first run Washington. 

Q. And first run Washington? A. Yes, sir; in addition to first 
run Washington. 

Q. What was the total film rental paid the companies first run 
Washington? A. $2, 094, 626. 

Q. And how much did the Villa Theatre pay? A. $20,172. 

And the Drive-In? A. $40, 612. 

The Silver Theatre? A. $62, 002. 

Bethesda? A. $63, 661. 

Mr. Hiser’s theatre in Bethesda? A. $44, 093. 

Mr. Roth's theatre in Silver Spring? A. $29, 547. 


© © 


680 
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Q. And the Viers Mill Theatre? A. $22,794. 

Q. And that is the total film rental on all pictures that they played 
of these defendants? A. That is correct, sir. 

MR. CASKEY: I offer this in evidence. 

THE COURT: It may be admitted. 


(Analysis of film rental, company by 
company, for period December 2, 1955 
through September 28,1957, marked and 
received in evidence as Defendants’ Ex- 
hibit No. 47.) | 


BY MR. CASKEY: 

Q. Mr. Hallett, you were in court yesterday when we put in evi- 
dence the film rentals received on two pictures each at the Capitol, 
Columbia, and the Palace Theatres. A. Yes, sir. . 

Q. Have you prepared a similar tabulation for two pictures at the 
Keith's Theatre and at the Metropolitan and Ambassador? A. Yes, sir. 

681 Q. Is this the compilation? A. It is. | 

Q. What was the highest grossing picture during this period at the 
Keith's Theatre? A. The Keith's Theatre exhibited the picture Guys 
and Dolls, and the boxoffice admissions were $227, 913. 

The film rental paid was $124, 342 for the one picture. 

Q. That is Mr. Goldwyn's picture? A. Yes, sir. 

Q. And the other picture you have there for the Keith's Theatre? 
A. The Ten Commandments, a Paramount picture, grossed $188, 495; 
paid film rental to Paramount of $82, 789. 

Q. What about the Metropolitan Ambassador? A. At the Metro- 
politan Ambassador the picture played was Giant and it grossed $152, 365 
with a film rental of $79, 793. 

Q. And what was the other picture you have for those two theatres ? 
A. Bad Seed. Box office admissions $54, 156; film rental $17, 000-- 

THE COURT: Just a moment. I think it would be helpful if I could 
have the exhibit before me as the testimony is being given, because it is 


difficult to follow figures unless you can have them before you. 
682 MR. CASKEY: I offer this in evidence. 
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(Tabulation showing boxoffice gross and 
film rental paid on two pictures at 

Keith's Theatre and Metropolitan Am- 
bassador marked and received in evidence 
as Defendants' Exhibit No. 48.) 


THE COURT: You may proceed. 
BY MR. CASKEY: 


Q. What was the film rental paid? A. $17,602 film rental. 

Q. Have you made an analysis of the playoff of pictures at the 
Villa Theatre during the period from December 2, 1955, to September 
28, 1957, to determine whether or not a comparatively longer playoff 


at the Villa Theatre is more or less profitable than a shorter engage- 
ment? A, Yes, sir, I did make such analysis. 

Q. The basic information contained in this proposed schedule is in 
Defendants’ Exhibit 10, is it not? A. Yes, sir, itis, except for the day's 
operating expense. 

Q. And where did you get that? A. From the financial books and 
records of the Villa Theatre. 

Q. Which they made available to you? A. Yes, sir. 

THE COURT: May I interrupt you, Mr. Caskey, and go back to 

Defendants' Exhibit 48? 

MR. CASKEY: Yes, sir, Your Honor. 

THE COURT: I would like to ask you the bearing of that exhibit. 
There is no comparison there between the receipts of the downtown 
theatres with any other theatre, so what is the purpose of that exhibit? 
You must have had something in mind. 

BY MR. CASKEY: 

Q. Will you turn to Exhibit No. 10? A. Yes, sir. 

Q. What amount did Guys and Dolls pay at the Villa Theatre? 

THE COURT: Oh, Isee. Your thought was to compare Exhibit 10 
with Exhibit 48 ? 

MR. CASKEY: The other exhibits have the results of Guys and Dollis 
at the subsequent run theatres. 

THE COURT: Oh, well, then I think that answers my question. 
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MR. CASKEY: It is a matter of argument, but we might as well 
put that particular figure in. 


BY MR. CASKEY: | 
Q. Will you answer that question? A. Guys and Dolls at the Villa 
Theatre grossed $317 and paid film rental of $126. 


Q. Do you have it for any of the other theatres we on been talk- 
684 ing about? A. Yes, sir. 


Q. Will you give it? A. Rockville Drive-In, $694. aie film 
rental of $572. ) 
Q. Viers Mill? A. Grossed $896; paid film rental of $312. 
The Silver Theatre grossed $4, 766 and paid film rental of $2, 383. 
The Bethesda Theatre grossed $6, 615 and paid film rental of 
$2, 886. 
I also have the Langley gross. 


Q. What did the Langley gross? A. $6, 788 and paid film rental 
of $3, 394. 


Q. Have you a copy of this exhibit entitled "Analysis of Net Profit 
on 20 Highest Grossing Pictures?" A. Yes, sir. 


‘ MR. CASKEY: I offer this in evidence and then I will ask you to 
describe it to the Court. 


(Analysis of net profit on 20 highest gross- 
ing pictures, Villa Theatre, marked and 
received in evidence as Defendants’ Ex- 
hibit No. 49.) 


* * * * 


685 BY MR. CASKEY: 


Q. Now, Mr. Hallett, will you explain this exhibit? A. Exhibit 


49 shows the 20 highest grossing pictures in the Villa Theatre exhibited 
between 12-2-55 and 9-28-57. 


It shows the play dates of the picture; the name of the picture; 
the distributor; the days of the week; admission receipts; film rental; 
gross profit, which is merely the subtraction of the film rental from 
the admission receipts; the day's operating expenses and the net profit. 
It also shows the number of days after first run Washington. | 
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For example, the first picture, of Twentieth Century Fox, Ana- 
stasia, exhibited March 26 to April 1, 1957; days of the week being 
Tuesday, Wednesday, Thursday, Friday, Saturday, Sunday, and Monday. 

The admission receipts $1, 260. 

Film rental $350. 

Gross profit $906. 

The day's operating expenses 7 days at $156 a day, which would 
be $1, 092. 

So that there was actually a loss on the exhibition of the film 
Anastasia in the amount of $186, the picture having been exhibited 7 days. 

686 Q. Well, the fact is that the only picture upon which a profit is 
shown out of these 20 are those which played Saturday, Sunday, and 
Monday, or Saturday and Sunday. A. That is right. The only profitable 
engagements were the two or three-day engagements. 

Q. Now, did you compile the same information on the basis of per 
units? A. Yes, sir. 

Q. And what is the difference between this proposed exhibit and 
Exhibit 48 which we have just put in evidence? A. This exhibit shows the 
20 highest gross profit per unit engagements, whereas the exhibit that we 


just referred to concerned itself with the 20 highest grossing pictures 
at the box office. 

MR. CASKEY: I offer this exhibit in evidence as Defendants’ Ex- 
hibit No. 50. 


THE COURT: It may be admitted. 


(Analysis of net profit on 20 highest gross 
profit per unit engagements, Villa Theatre, 
marked and received in evidence as De- 
fendants' Exhibit No. 50.) 


BY MR. CASKEY: 

Q. What does this Exhibit 50 show with reference to the profit or 
loss of the Villa Theatre in relation to the number of days or period of 
time the picture played after first run Washington? A. It shows that 

687 these late plays, a considerable time after first run Washington, 
were profitable engagements for the Villa Theatre. 
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Q. Were the most profitable? A. Yes, sir. 
picture King Kong, which was exhibited on January 26, 1957, had a gross 
profit of $422.95. And after the deduction of the day's operating expenses 


For example, the 


had a net profit of $266.95. 
Q. And that is in part due to the fact that these older pictures were 


purchased for a low film rental? A. Very cheap film rental, yes, sir. 


MR. CASKEY: May we offer this as Defendants’ Exhibit No. 51? 


(Analysis of 20 highest gross profit per 
unit engagements on daily basis, Villa 
Theatre, marked and received in evi- 
dence as Defendants' Exhibit No. 51.) 


BY MR. CASKEY: | 
Q. Now, as the order would say, "Finally" have you compiled a 


chart showing the -- is '"D" in evidence ?-- 


THE WITNESS: Yes. | 
Q. So you have now presented all of the financial data regarding 


the operation of these theatres which you prepared? A. Yes, sir. 


me * * * 
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163 INTERROGATORIES 

Comes now the plaintiff in the above entitled action, pursuant 
to Rule 33 of the Federal Rules of Civil Procedure, and files the follow- 
ing interrogatories to be answered, under oath, by the defendant, Loew's 
Incorporated. 

1. State the nature of the business conducted by defendant, 
Loew's Incorporated, 

2. Does defendant, Loew's Incorporated, maintain a place of 
business in the City of Washington, D.C. ? 

3. If the answer to the foregoing interrogatory is in the affirma- 
tive, state the name of the individual and/or individuals who has or have 
been in charge of the place of business maintained by defendant, Loew's 
Incorporated, in the City of Washington, D.C. since October 15, 1955. 

4. State the name and address of each motion picture theatre 
within a radius of thirty miles of the City of Washington, D.C., which 
has been licensed to exhibit motion pictures distributed by defendant, 

164 Loew's Incorporated, through the place of business maintained 
by defendant, Loew's Incorporated, in the City of Washington, D.C., 
since October 15, 1955. 

5. State the name and address of each theatre set forth in the 
answer to interrogatory No. 4, to which defendant, Loew's Incorporated, 
since October 15, 1955, has licensed its motion pictures for "exclusive 
first run, City of Washington." 

6. State the name and address of each theatre set forth in the 
answer to interrogatory No. 4, to which defendant, Loew's Incorpora- 
ted, since October 15, 1955, has licensed its motion pictures ona 
"move over run", 

7. State the name and address of each motion picture theatre 
set forth in the answer to interrogatory No. 4, to which defendant, 
Loew's Incorporated, since October 15, 1955, has licensed its motion 
pictures on a seven day availability. 

8. State the name and address of each theatre set forth in the 
answer to interrogatory No. 4, to which defendant, Loew's Incorporated, 
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since October 15, 1955, has licensed its motion pictures on a 14 day 
availability. | 

9. State the name and address of each motion picture theatre 
set forth in the answer to interrogatory No. 4, to which defendant, 

. Loew's Incorporated since October 15, 1955, has licensed its motion 
pictures on a 21 day availability. ! 

165 10. State the name and address of each motion picture theatre 
set forth in the answer to interrogatory No. 4, to which defendant, 
Loew's Incorporated, since October 15, 1955, has licensed its motion 
pictures without reference to run, availability, or clearance, . 

11. State the name and address of each theatre set forth in the 
answer to interrogatory No. 4 which is owned or controlled by defend- 
ant, Loew's Incorporated. 

12. In licensing motion pictures for "exclusive first run, City 
of Washington" and for "move over runs”, to theatres located outside 
the limits of the District of Columbia, does defendant, Loew's Incor- 
porated, consider, as a factor, the distance of such theatres from the 
"exclusive first run" theatres within the limits of the District of Co- 
lumbia? | 

13. If the answer to interrogatory No. 12 is in the affirmative, 
state the distance factor applied by defendant, Loew's Incorporated, in 
licensing motion pictures to theatres located outside the limits of the 
District of Columbia for "exclusive first run" and "move over run". 

14, State the name and title of the individual in defendant, 
Loew's Incorporated's employ who is responsible for determining the 
availability of Defendant, Loew's Incorporated's motion pictures to 
theatres listed in the answers to interrogatories Nos. 5, 6, 7, 8, and 
9. 

166 15. State whether defendant, Loew's Incorporated, in licensing 
its motion pictures to the theatres listed in the answers to interroga- 
tories Nos. 5 and 6, grants such theatres a clearance over the theatres 
listed in the answers to interrogatories Nos. 7, 8 and 9. 

16. If the answer to interrogatory No. 15 is in the affirmative, 
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state the name and address of each theatre over which clearance is 
granted and the period of clearance in each instance. 
ORSINGER AND DOOLEY 


By __/s/ Joseph G. Dooley 


Attorneys for Plaintiff * * * 


{Certificate of Service] 


ANSWERS OF LOEW'S INCORPORATED TO 
INTERROGATORIES PROPOUNDED BY PLAINTIFF 


The defendant Loew's Incorporated for its answers to plain- 
tiff’s interrogatories states as follows: | 

1. This defendant is engaged in the production and distribution 
of motion pictures in the United States. 

2. This defendant maintains an exchange office in Washington, 
D. C. 

3. The manager of the Washington exchange since October 15, 
1955 has been Herbert Bennin. 

4. This defendant has licensed its feature motion pictures to 
the following theatres located within thirty miles from Washington, D.C. 

168 Theatre Address 

Carver Alexandria, Va. 

Centre Alexandria, Va. 

Mt. Vernon Open Air Alexandria, Va. 

Reed Alexandria, Va. 

Richmond Alexandria, Va. 

Vernon Alexandria, Va. 

Vernon Alexandria, Va. 

Virginia Alexandria, Va. 

Palmer Drive-In Ardmore, Md. 

Airport Drive-In Arlington, Va. 

Arlington Arlington, Va. 

Buckingham Arlington, Va. 

Byrd Arlington, Va. 





169 


Glebe 
Shirlington 
Wilson 

Sunset Drive-In 
Lust Drive-In 
Bethesda 

Hiser 

Coral 

Capitol 
Cheverly 
Branch Drive-In 
Druid 

Fairfax 

Super 29 Drive-In 
Jefferson 

State 

Gaither 
Greenbelt 
Herndon 
Hillside Drive-In 
Hyattsville 
Laurel 


Lee Hiway Drive-In 


Hollywood 
Kaywood 

ABC Drive-In 
Rockville Drive-In 
Villa 


Super Chief Drive-In 


Flower 
Langley 
Roth's 
Silver 
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Arlington, Va. 
Arlington, Va. 
Arlington, Va. 
Bailey's Cross Rds., Va. 
Beltsville, Md. 
Bethesda, Md. 
Bethesda, Md. 
Bradbury Heights, Md, 
Capitol Heights, Md. 
Cheverly, Md. 
Clinton, Md. 
Damascus, Md, 
Fairfax, Va. 
Fairfax, Va. 
Falls Church, Va. 
Falls Church, Va. 
Gaithersburg, Md. 
Greenbelt, Md, 
Herndon, Va. 
Hillside, Md. 
Hyattsville, Md. 
Laurel, Md. 
Merrifield, Va. 
Middleburg, Va. 
Mt. Rainier, Md. 
Oxon Hill, Md. 
Rockville, Md. 
Rockville, Md. 
Selesia, Md. 
Silver Spring, Md, 
Silver Spring, Md. 
Silver Spring, Md. 
Silver Spring, Md. 





Allen 
Viers Mill 
Waldorf 


Takoma Park, Md. 
Viers Mill, Md. 
Waldorf, Md. 


The following theatres are in Washington, D. C.: 


Alamo 
Academy 
Ambassador 
Anacostia 
Apex 

Art Cinema 
Atlantic 
Atlas 
Avalon 
Capitol Hill 
Beverly 
Booker T 
Broadway 
Caivert 
Capitol 
Carver 
Central 
Circle 
Congress 
Colony 

Pix 


Sylvan 
Plaza 
Raphael 
Republic 
Savoy 


Senator 
Sheridan 
Stanton 


Columbia 
Dunbar 
Dupont 
Gem 
Georgetown 
Highland 
Howard 
Jesse 
Keith's 
Kennedy 
Langston 
Lincoln 
MacArthur 
Metropolitan 
Naylor 
Newton 
Ontario 

L. Palace 
Park 

Penn 
Playhouse 
Strand 
Takoma 
Tivoli 
Trans Lux 
Uptown 
Village 
Warner 
York 
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5. The following theatres have been licensed to exhibit this 
defendant's feature motion pictures, first run Washington, D.C.: 
Capitol, Columbia, Dupont, Keiths, Ontario, Loew's Palace, Play- 


house and Translux. 
6. None. 
7. None. 
8. Theatre 
Reed 
Richmond 
Virginia 
Laurel 


© 


- Theatre 
Carver 
Mt. Vernon Open Air 
Palmer Drive-In 
Airport Drive-In 
Wilson 
Sunset Drive-In 
Lust Drive-In 
Bethesda 
172 Hiser 
Coral 
Capitol 
Cheverly 
Branch Drive-In 
Fairfax 
Jefferson 
State 
Greenbelt 
Hillside Drive-In 
Hyattsville 
Lee Hiway Drive-In 
Kaywood 


Address 


Alexandria, Va. 
Alexandria, Va. 
Alexandria, Va. 
Laurel, Md. 


Address 


Alexandria, Va. 
Alexandria, Va. 
Ardmore, Md. 
Arlington, Va. 
Arlington, Va. 
Bailey's Cross Rds., Va. 
Beltsville, Md. 
Bethesda, Md, 
Bethesda, Md. 
Bradbury Heights, Md.. 
Capitol Heights, Md. 
Cheverly, Md, 
Clinton, Md. 
Fairfax, Va. 

Falls Church, Va, 
Falls Church, Va. 
Greenbelt, Md. 
Hillside, Md. 
Hyattsville, Md. 
Merrifield, Va. 

Mt. Rainier, Md. 
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ABC Drive-In Oxon Hill, Md. 

Rockville Drive-In Rockville, Md, 

Villa Rockville, Md. 

Super Chief Drive-In Selesia, Md. 

Flower Silver Spring, Md 

Langley Silver Spring, Md. 

Roth's Silver Spring, Md. 

Allen Takoma Park, Md. 

Viers Mill Viers Mill, Md. 
173 The following theatres are located in Washington, D. C. 

Anacostia Calvert 

Apex Carver 

Atlantic Central 

Avalon Circle 

Capitol Hill Congress 

Beverly Highland 

Broadway Kennedy 

Langston Senator 

Naylor Sheridan 

Newton Tivoli 

Penn Uptown 

Raphael Village 

10. None. 


11. Loew's Incorporated own all the capital stock of corpora- 
tions which operate the Capitol, Columbia and Palace Theatres located 
in Washington, D. C. but pursuant to court decree, the operation and 
control of these theatres is wholly independent of Loew's Incorporated. 

12. This defendant does not license its motion pictures for 
“exclusive first run, City of Washington" for "move-over runs" to 
theatres located outside of the District of Columbia. 

174 13. Need not be answered. 

14. No single individual determines the availabilities of the 

theatres listed in answers to prior interrogatories. Any changes in 
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availabilities are determined as a result of extensive consultation 
among the personnel of the Washington exchange, BEDERVIEONy POY 
ees and counsel. 

15. Theatres licensed to play first run Washington are granted 
clearances over theatres licensed to play on availabilities of 14 and 21 
days after the close of first run Washington. | 

16, See Answers to Interrogatories 8 and 9. 

/s/ Charles H. Phelan » 
[Verification - Jurat - Certificate of Service] 


176 ANSWERS OF DEFENDANT, UNIVERSAL FILM 
EXCHANGES, INC,, TO INTERROGATORIES 
OF PLAINTIFF SERVED APRIL 2, 1957 


UNIVERSAL FILM EXCHANGES, INC,, one of the defendants 
in this action, makes the following answers to the eae 
served by plaintiff April 2, 1957: 

1. Universal Film Exchanges, Inc. is engaged in the business 
of distributing motion pictures. 

2. Universal Film Exchanges, Inc., maintains a eee of busi- 
ness in Washington, D,. C. 

3. The manager of the Washington, D.C. branch of a 
Film Exchanges, Inc., since October 15, 1955, has been HAROLD 
SALTZ. | 

4, Upon information and belief, the following is a list of each 
motion picture theatre within a radius of 30 miles of Washington, D.C. 
which has been licensed by Universal Film Exchanges, Inc. through 
its Washington, D. C. Exchange since October 15, 1955, to exhibit 
its motion pictures: 


177 Academy Theatre - Washington, D..C. 
Atlas Theatre ~- Washington, D. C. 
Newton Theatre - Washington, D. C. 
Senator Theatre - Washington, D. C. 
Sylvan Theatre - Washington, D. C. 
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Village Theatre - Washington, D. C. 
Atlantic Theatre - Washington, D. C. 
Anacostia Theatre - Washington, D. C. 
Congress Theatre - Washington, D. C. 
Highland Theatre - Washington, D. C. 
Apex Theatre - Washington, D. C. 
Naylor Theatre - Washington, D. C. 
Park Theatre - Washington, D. C. 
Alamo Theatre - Washington, D. C. 
Strand Theatre - Washington, D. C. 
Gem Theatre - Washington, D. C. 
Capitol Hill Theatre - Washington, D. C. 
Circle Theatre - Washington, D. C. 
Stanton Theatre - Washington, D. C,. 
Georgetown Theatre - Washington, D. C. 
Palmer Drive-In - Alta Vista, Virginia 
Super Chief Drive-In - Silesia, Maryland 
Hillside Drive-In - Hillside, Maryland 
ABC Drive-In - Oxon Hill, Maryland 
Rockville Drive-In - Rockville, Maryland 

178 Drive-In - Beltsville, Maryland 
Queens Chapel Drive-In - W. Hyattsville, Maryland 
Branch Drive-In - Clinton, Maryland 
Coral Theatre - Bradbury Heights, Maryland 
Capitol Theatre - Capitol Heights, Maryland 
Laurel Theatre - Laurel, Maryland 
Flower Theatre - Silver Spring, Mar yland 
Langley Theatre - Silver Spring, Maryland 
Bethesda Theater - Bethesda, Maryland 
Hiser Theatre - Bethesda, Maryland 
Hyattsville Theatre - Hyattsville, Maryland 
Cheverly Theatre - Cheverly, Maryland 


Kaywood Theatre - Mt. Rainier, Maryland 








179 
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Allen Theatre - Takoma Park, Maryland 
Viers Mill Theatre - Viers Mill, Maryland — 
Roths-Silver Spring Theater - Silver Spring, Maryland 
Glebe Theatre - Arlington, Virginia 
Wilson Theatre - Arlington, Virginia 
Buckingham Theatre - Arlington, Virginia : 
Silver Theatre - Silver Spring, Maryland 
Avalon Theatre - Washington, D. C. 
Beverly Theatre - Washington, D. C. 
Calvert Theatre - Washington, D. C. 
Central Theatre - Washington, D. C. 
Kennedy Theatre - Washington, D. C. 
Penn Theatre - Washington, D. C. 
Savoy Theatre - Washington, D. C. 
Sheridan Theatre - Washington, D. C. 
Takoma Theatre - Washington, D. C. 
Tivoli Theatre - Washington, D. C. 
Uptown Theatre - Washington, D. C. 
Broadway or 

Raphael Theatres 
Langston Theatre - Washington, D. C. 
Gem Theatre - Washington, D. C. 
Dunbar Theatre - Washington, D. C. 
Greenbelt Theatre - Greenbelt, Maryland 
Centre Theatre - Alexandria, Virginia 
Shirlington Theatre - Arlington, Virginia 
Airport Drive-In - Arlington, Virginia 
Vernon Theatre - Alexandria, Virginia 
Sunset Drive-In - Alexandria, Virginia 
Herndon Theatre - Herndon, Virginia 
Reed Theatre - Alexandria, Virginia 
Center Theatre - Alexandria, Virginia 
Richmond Theatre - Alexandria, Virginia 


Ce ....__ eee 


Virginia Theatre 
Mt. Vernon Drive-In 
Sunset Drive-In 
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- Alexandria, Virginia 
- Alexandria, Virginia 
- Alexandria, Virginia 


- Centerville, Maryland 

- Fairfax, Virginia 

- Falls Church, Virginia 

- Falls Church, Virginia 

- Falls Church, Virginia 

- Gaithersburg, Maryland 
Greenbelt Theatre - Greenbelt, Maryland 
Marlboro Theatre - Upper Marlboro, Maryland 
5. The name and address of each motion picture theatre which 

has licensed a motion picture from Universal Film Exchanges, Inc. 

since October 15, 1955 for an exclusive first run in Washington is as 

follows: 
Keith Theatre 
Columbia Theatre 
Palace Theatre 
Capitol Theatre 
Playhouse Theatre 
Little Theatre 
Plaza Theatre 
Booker-T. 
Howard Theatre 
Lincoln Theatre 
Republic Theatre 
MacArthur Theatre 
Ontario Theatre 
Metropolitan Theatre 
Ambassador Theatre 
Translux Theatre 
Dupont Theatre 


Super 29 Drive-In 
Fairfax Theatre 
Jefferson Theatre 
State Theatre 

Lee Hiway Drive-In 
Gaither Theatre 


- Washington, D. 
- Washington, D. 
- Washington, D. 
- Washington, D. 
- Washington, D. 
- Washington, D. 
- Washington, D. 
- Washington, D 
- Washington, D 
- Washington, D 
- Washington, D. 

D 

D 
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- 


- Washington, 
- Washington, 
- Washington, D. 
- Washington, D. 
- Washington, D. 
- Washington, D. 
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6. UNIVERSAL FILM EXCHANGES, INC. has licensed no 
theatre among the theatres set forth in answer to interrogatory "4" 
since October 15, 1955, on a "move-over" after first run Washington, 
D. C. | 

7. UNIVERSAL FILM EXCHANGES, INC, has licensed no mo- 
tion picture theatre among the motion pictures set forth in interrogatory 
"4" since October 15, 1955 on an availability of seven days after first 
run Washington, D. C. | 

8. The name and address of each motion picture theatre among 
the theatres set forth in answer to Interrogatory No. "4" to which Uni- 
versal Film Exchanges, Inc. has, since October 15, 1955, licensed any 
motion picture on an availability of 14 days after first run Washington, 
D. C. is as follows: : 


Reed/Virginia/ or Richmond Theatre 
Alexandria, Virginia 


Laurel Theatre 
Laurel, Maryland 


§. The name and address of each motion picture theatre among 
the theatres set forth in answer to Interrogatory No. "4" to which Uni- 
versal Film Exchanges, Inc. has, since October 15, 1955, licensed any 
motion picture on an availability of 21 days after Washington, D. C. is 
as follows: , 

182 Newton Theatre - Washington, D 

Senator Theatre - Washington, D 

Village Theatre - Washington, D 

D 
D 


e 
e 
e 
° 


Atlantic Theatre - Washington, 
Anacostia Theatre - Washington, 
Congress Theatre - Washington, D. 
Highland Theatre - Washington, D. 
Apex Theatre - Washington, D. 
Naylor Theater - Washington, D. C. 
Capitol Hill Theatre - Washington, D. C. 
Palmer Drive-In - Alta Vista, Virginia 
Super Chief Drive-In - Silesia, Maryland 








Sheridan Theatre 
Langston Theatre 
Hillside Drive-In 
ABC Drive-In 
Rockville Drive-In 
Drive-In 


Queens Chapel Drive-In 


Branch Drive-In 
Coral Theatre 
Flower Theatre 
Langley Theatre 
Bethesda Theatre 
Hiser Theatre 

183 Hyattsville Theatre 
Tivoli Theatre 
Greenbelt Theatre 
Cheverly Theatre 
Kaywood Theatre 
Alien Theatre 
Roths-Silver Spring 
Silver Theatre 
Avalon Theatre 
Beverly Theatre 
Calvert Theatre 
Kennedy Theatre 
Penn Theatre 
Uptown Theatre 


- Washington, D. C. 

- Washington, D. C. 

- Hillside, Maryland 

- Oxon Hill, Maryland 

- Rockville, Maryland 

- Beltsville, Maryland 

- W. Hyattsville, Maryland 
- Clinton, Maryland 

- Bradbury Heights, Maryland 
- Silver Spring, Maryland 
~ Silver Spring, Maryland 
- Bethesda, Maryland 

- Bethesda, Maryland 

- Hyattsville, Maryland 

- Washington, D. C. 

- Greenbelt, Maryland 

- Cheverly, Maryland 

- Mt. Rainier, Maryland 
- Takoma Park, Maryland 
- Silver Spring, Maryland 
- Silver Spring, Maryland 
- Washington, D. C. 

- Washington, D. C. 

- Washington, D. C. 

- Washington, D. C. 

- Washington, D. C. 

- Washington, D. C. 


The following situations play product from 1 to 6 days after 1st run 


Alexandria, Virginia, playdate: 


Fairfax Theatre 
State Theatre 
Jefferson Theatre 
Lee Hiway Drive-In 


- Fairfax, Virginia 

- Falls Church, Virginia 
- Falls Church, Virginia 
- Falls Church, Virginia 
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Airport Drive-In - Alexandria, Virginia 
* Wilson Theatre - Arlington, Virginia 
Glebe Theatre - Arlington, Virginia 
% Arlington Theatre - Arlington, Virginia 

‘ Buckingham Theatre - Arlington, Virginia 
. Mt. Vernon Drive-In - Alexandria, Virginia _ 

184 10. Universal Film Exchanges, Inc. has licensed no theatre, 


among the theatres set forth in answer to Interrogatory No. "4" since 
October 15, 1955, by a license agreement containing no ia to 
run, availability of clearance. 

11. None of the theatres listed in answer to Interrogatory No. 
"4" is owned or controlled by Universal Film Exchanges, Inc. 

12. Universal Film Exchanges, Inc. has never licensed any 
motion picture in the period from October 15, 1955 for an exclusive 
first run Washington, D.C. or ona mivre-over from an exclusive first 
run Washington, D. C. to any theatre located outside of the ss | limits 
of Washington, D. C. 

13. No answer required. 

14. There is no one individual in the employ of Utrera Film 
Exchanges, Inc. who is responsible for determining the availability 
upon which the motion pictures of Universal Film Exchanges, Inc. 
have been licensed since October 15, 1955 to the theatres listed in 
the answers to Interrogatories Nos. "5", "6", "7", "8" and "9". The 
final authority for the approval of license agreements during said peri- 
od has rested in the hands of the general sales manager of Universal 
Film Exchanges, Inc., Charles J. Feldman. 

15. Universal Film Exchanges, Inc. has provided in its Yicewne 
agreements that theatres licensing its pictures for exclusive first run 
Washington, D.C. have clearance over the theatres listed in the answers 

185 to Interrogatories Nos. "7", "8" and "9", The clearance over 
such theaters granted in the most recent license agreement for first 
run Washington, D. C. is as follows: . 


Twenty-one (21) days clearance over all sub run theatres in the 
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city of Washington; 
Fourteen (14) days over Alexandria, Virginia and Laurel, 
Maryland; , 
Twenty-one days over Arlington, Virginia; Falls Church, Vir- 
ginia; Mt. Rainier, Maryland; Hyattsville, Maryland; Herndon, 
Virginia; Marlboro, Maryland, Silver Spring, Maryland; Rock- 
ville, Maryland; Bethesda, Maryland and Gaithersburg, Mary- 
land, 

UNIVERSAL FILM EXCHANGES, INC. 


By R. M. Miles 
Assistant Treasurer. 


| Verification - Jurat ] 


ANSWERS OF TWENTIETH CENTURY-FOX FILM 
CORPORATION TO PLAINTIFF'S INTERROGATORIES. 
ANSWERING INTERROGATORY NO, 1: 
The defendant Twentieth Century-Fox Film Corporation is en- 
gaged in the business of producing and distributing motion pictures. 


ANSWERING INTERROGATORY NO. 2: 
The defendant Twentieth Century-Fox Film Corporation main- 
tains a branch office at 415 Third Street Northwest, Washington, D.C. 


ANSWERING INTERROGATORY NO, 3: 
Ira Sichelman has been Branch Manager of defendant's Washing- 
ton, D.C. Exchange since November 1953. 


ANSWERING INTERROGATORY NO, 4: 

The defendant, Twentieth Century-Fox Film Corporation, has 
since October 15, 1955, licensed through its Washington, D.C., Ex- 
change, one or more motion pictures to the theatres shown on "Schedule 

188 A*™ attached hereto and made a part hereof, which theatres are 
within an approximately 30-mile radius of Washington, D. C. 
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ANSWERING INTERROGATORY NO. 5: 
This defendant has licensed one or more pictures to the follow- 
ing theatres since October 15, 1955, on an exclusive first run City of 


Washington. 

THEATRE ADDRESS | 
Palace Theatre 1306 F St., N. W. Washington, D. C. 
Capitol Theatre 1326 F St., N. W. Washington, D. C. 
Columbia 1112 F Street, N. W. Washington, D. C. 
Ontario Theatre 1700 Columbia Rd., N.W. Washington, D. C. 
Keith Theatre 619 Fifteenth St., N. W. Washington, D. C. 
Little Theatre 608 Ninth St., N. W. Washington, D. C. 

ANSWERING INTERROGATORY NO. 6: 3 
None. 

ANSWERING INTERROGATORY NO, 7: 
None. 


ANSWERING INTERROGATORY NO, 8: 

The names and addresses of the theatres set forth in the answer 
to Interrogatory No. 4, to which defendant, Twentieth Century-Fox 
Film Corporation, has licensed one or more pictures since October 15, 
1955, on a 14-day availability are as follows: | 


189 THEATRE ADDRESS 3 
Reed, or 1723 N. King St. Alexandria, Va. 
Virginia, or Mt. Vernon Boulevard Alexandria, Va. 
Richmond 815 King Street Alexandria, Va. 
Laurel Laurel, Md. 


ANSWERING INTERROGATORY NO, 9 
The names and addresses of the theatres set forth in the answer 
to Interrogatory No. 4, to which defendant has licensed one or more of 
its pictures on a 21-day availability after first run Washington since 
October 15, 1955, are set forth on "Schedule B" attached hereto and 


made a part hereof. 





318 


ANSWERING INTERROGATORY NO. 10: 
None. 


ANSWERING INTERROGATORY NO. 11: 
None. 


ANSWERING INTERROGATORY NO, 12: 
This defendant has not licensed pictures for "*move over runs‘ 
to theatres located outside the limits of the District of Columbia," and 
therefore no answer is required. 


ANSWERING INTERROGATQRY NO, 13: 


In view of the answer to Interrogatory No. 12, no answer is re- 
quired to Interrogatory No. 13. 


190 ANSWERING INTERROGATORY NO. 14: 

No one individual determines the availability of the theatres 
listed in the answers to Interrogatories 5, 8 and 9. A request fora 
change in availability is customarily determined after consultation 
among defendant's Branch and District Managers and if necessary after 
further consultation with their superiors and counsel. 


ANSWERING INTERROGATORY NO, 15: 
This defendant in licensing its motion pictures to the theatres . 
listed in Interrogatory No. 5 grants such theatres a clearance over the. 
theatres listed in the answers to Interrogatories Nos. 8 and 9. 


ANSWERING INTERROGATORY NO, 16: 


The most recent approved license agreement contains the fol- 
lowing clearance provision 


“Exclusive first run city of Washington and all surrounding 
towns--with 21 days clearance after conclusion of showing. 

14 days over Alexandria, Arlington, Del Ray, Capitol Heights, 
Falls Church, Mount Rainier, Bethesda, Gaithersburg, Hyatts- 
ville, Rockville, Laurel, Marlboro, and Silver Spring, Mary- 
land." 
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191 SCHEDULE A 
THEATRE ADDRESS 
Capitol 1326 F N. W. Washington, D.C. 
Palace 1306 F N. W. Washington, D.C. 
Columbia 1112 F N.W. Washington, D.C. 
Beverly 15th & F. NE, Washington, D.C. 
Calvert 2324 Wis. Ave., N. W. Washington, D.C, 
Central 425 9th N. W. Washington, D.C, 
Kennedy 4th & Kennedy, N. W. Washington, D.C. 
Metropolitan 932 F N. W. Washington, D.C. 
Penn 650 Pa. Ave., S.E. Washington, D.C. 
Savoy 3030 14th St. N. W. Washington, D.C. 
Sheridan 6217 Ga. Ave., N. W. Washington, D.C, 
Takoma 4th & Butternut, N. W. Washington, D.C. 
Tivoli 14th & Park Road, N. W. Washington, D.C. 
Avalon 5612 Conn. Ave., N. W. Washington, D.C. 
Center 1513 N. Quaker La. Alexandria, Va. 
Reed 1723 King Alexandria, Va. 
Richmond 815 King Alexandria, Va. 
Virginia 601 1st Alexandria, Va. 
Shirlington 2800 S. Randolph Arlington, Va. 
Booker T 1433 U N. W. Washington, D.C. 
Broadway 1515 7thN.W . Washington, D.C. 
Howard 620 T. N. W. Washington, D.C. 
Langston 2501 Benning Rd. NE Washington, D.C, 

192 Lincoln 1215 UN. W. Washington, D.C, 
Raphael 1409 9th N. W. Washington, D.C. 
Republic 1343 U N. W. Washington, D.C, 
Beltsville Drive-In Beltsville, Md. 
Branch Drive-In Branch Ave. , Clinton, Md. 
Capitol Hill 645 Pa. Ave., S.E. Washington, D.C, . . 
Palmer Drive In George Palmer Hwy. Washington, D.C, 


Arlington S Fillmore & Columbia Pike Arlington, Va. 








Buckingham 
Byrd 

Glebe 
Wilson 
Jefferson 
State 

Mt. Vernon Open Air 
Academy 
Atlas 
Newton 
Senator 
Sylvan 
Village 
Carver 
Fairfax 
Greenbelt 
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Waldorf 
Carver 
Dunbar 
Flower 


Langley 

Apex 

Naylor 

Capitol 

Lee Highway Dr. In 
Villa 

Rockville Dr. In 
Bethesda 
Cheverly 
Hyattsville 
Kaywood 

Allen 
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231°'N Glebe Rd. 
South Wayne St. 2 
2130 Glebe Rd. 

1730 Wilson Blvd. 

600 Arlington Blvd. 
Lee Highway 

3707 Mt. Vernon Ave, 
535 8th S, E. 

1331 N. N.E. 

3601 12th N.E. 

3950 Minn. Ave. N.E, 
104 R.1, Ave. N. W. 
1307 R.L Ave. N.E. 
1120 Queen St. 
Highway 29 


2405 Nichols Ave. S.E. 


1901 7th St., N. W. 
8725 Flower Ave. 
8014 NH Ave. 

4813 Mass Av. N.W. 
2834 Ala. Ave., S.E. 
6104 Central Ave. 
Highway 29 


7719 Wis. Ave. 
Landover Road 
5612 Baltimore Ave. 


Eastern & Michigan Ave. 


N.H. Ave. 


Arlington, Va. 
Arlington, Va. 
Arlington, Va.. 
Arlington, Va. 
Falls Church, Va. 
Falls Church, Va. 
Del Ray, Va. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C, 
Washington, D.C. 
Washington, D.C. 
Washington, D.C, 
Alexandria, Va. 
Fairfax, Va. 
Greenbelt, Md. 

La Plata, Md. 
Waldorf, Md. 
Washington, D.C. 
Washington, D.C. 
Silver Spring, Md. 
Silver Spring, Md. 
Washington, D.C. 
Washington, D.C. 
Capitol Heights, Md, 
Merrifield, Va. 
Rockville, Md. 
Rockville, Md. 
Bethesda, Md. 
Cheverly, Md. 
Hyattsville, Md. 
Mt. Rainier, Md. 
Takoma Park, Md. 





Viers Mill 

Roth Silver Spring 
Park 

Strand 

Alamo 

Anacostia 
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Coral . 


Laurel 
Atlantic 
Highland 
Hiser 
Glymont 
Marlboro 


Circle 

Gem 

Stanton 

Airport Dr. In 
Super 29 Dr. In 
Super Chief Dr. In 
Hillside Dr. In 
ABC Drive In 
Sunset Dr. In 
Georgetown 
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THEATRE 
Beverly 
Calvert 
Central 
Kennedy 
Penn 


$21 } 
12202 Viers Mill Rd. Viers Mill, Md. 


8242 Ga. Ave. Silver Spring, Md. 
1868 Savannah Ave. S.E. Washington, D.C. 
5131 Grant St. N, E. Deanwood, D.C. 
1203 7th St..N. W. Washington, D.C. 
1415 Good Hope Rd. Washington, D.C. 
2981 Nichols Ave., S.E. Washington, D.C. 
4703 Marlboro Pike Bradbury Heights, 
Laurel, Md. 
21 Atlantic S. W. Washington, D.C. 
2538 Pa. Ave. S.E. Washington, D.C. 
7414 Wis Ave. Bethesda, Md. 
Indian Head, Md. 
Upper Marlboro, | 
Ma. 
2105 Pa Ave. N.W. Washington, D.C. 
1131 7th N. W. Washington, D.C. 
513 C N.E, Washington, D.C. 
2001 Jefferson-Davis Highway Arlington, Va. 
Highway 29 Fairfax, Va. 
8401 Livingston Rd. Silesia, Md. 
6200 Marlboro Pike Hillside, Md, 
7100 Indian Head Oxon Hill, Md, 
Alexandria, Va. 
1229 Wisc. Ave. N. W. Washington, D.C. 
SCHEDULE B 
ADDRESS 


Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C, 
Washington, D.C. 


Sheridan 

Tivoli 

Avalon 

Centre 

Beltsville Drive In 
Branch Drive In 
Capitol Hill 
Palmer Drive In 
Arlington 
Buckingham 

Glebe 

Wilson 

Jefferson 

State 

Mt. Vernon Open Air 
Vernon 

Newton 

Village 
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Greenbelt 
Flower 
Langley 


Apex 


Naylor 

Lee Highway Drive In 
Villa 

Rockville Drive In 
Bethesda 

Cheverly 

Hyattsville 

Kaywood 

Alien 

Viers Mill 


Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Alexandria, Va. 
Beltsville, Md. 
Clinton, Md. 
Washington, D.C. 
Alta Vista, Md. 
Arlington, Va. 
Arlington, Va. 
Arlington, Va. 
Arlington, Va. 
Falls Church, Va. 
Falls Church, Va. 
Alexandria, Va. 
Del Ray, Va. 
Washington, D.C. 
Washington, D.C. 
Fairfax, Va. 
Greenbelt, Md. 
Silver Spring, Md. 
Silver Spring, Md. 
Washington, D.C. 
Washington, D.C, 
Merrifield, Va. 
Rockville, Md. 
Rockville, Md 
Bethesda, Md. 
Cheverly, Md. 
Hyattsville, Md. 
Mt. Rainier, Md. 
Takoma Park, Md. 
Viers Mill, Md, 
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Roth Silver Spring Silver Spring, Md. — 
Anacostia Washington, D.C. | 
Congress Washington, D.C. | 
id Coral Bradbury Heights, Md. 
Atlantic Washington, D.C. | 
: Highland Washington, D.C. 
Hiser Bethesda, Md. 
Circle Washington, D.C. 
Airport Drive In Arlington, Va. 
Super Chief Drive In Silesia, Md. 
Hillside Drive In Hillside, Md, 
197 | Verification - Jurat - of Norman B. Steinberg] 
198 [Certificate of Service] 
199 ANSWERS OF DEFENDANT WARNER BROS. PICTURES 
DISTRIBUTING CORPORATION TO PLAINTIFF'S | 
INTERROGATORIES 


Now comes defendant Warner Bros. Pictures Distributing Cor- 
poration (hereinafter referred to as "this defendant"), and answers 
plaintiff's interrogatories, as follows: : 

Interrogatory 1. This defendant is engaged in the business of 
distributing motion pictures. 

Interrogatory 2. Yes. 

Interrogatory 3. Robert Smeltzer and Ben Bache. 

Interrogatory 4. See Exhibit "A" annexed hereto. 

Interrogatory 5. This defendant, since October 15, 1955, has 
licensed its motion pictures to Stanley Warner Management Corpora- 
tion for simultaneous first run exhibition in Washington, D.C. ‘on the 
following theatres: 

Metropolitan Theatre, 932 F St., N.W., Washington, D.C. 

Ambassador Theatre, 2454 - 18th St., N.W., Washington, D.C, 

200 Interrogatory 6. This defendant, since October 15, 1955, has 
not licensed any of its pictures for exhibition on a "move-over run" in 
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any theatre listed in Exhibit "A" annexed hereto. 

Interrogatories 7, 8 and 9. See Exhibit "A" annexed hereto. 

Interrogatory 10. Georgetown Theatre, 1229 Wisconsin Ave., 
N.W., Washington, D.C. and Herndon Theatre, Herndon, Va. 

Interrogatory 11. None of the theatres listed in Exhibit "A" 
annexed hereto is owned or controlled by this defendant. 

Interrogatory 12. This defendant does not license its pictures 
for "exclusive first run, City of Washington" or for "move-over runs" 
to any theatres located outside the limits of the District of Columbia. 

Interrogatory 13. No answer required. 

Interrogatory 14. Jules Lapidus, Eastern Division Sales Mana- 
ger of this defendant, who acts on the recommendations of Robert 
Smeltzer and/or Ben Bache. 

Interrogatories 15 and 16. This defendant grants the following 
contractual clearance to its first run exhibitor-licensee in Washington, 
Det 

"Ist run in the City of Washington with 21 days clearance after last 

play-date over all other theatres in the City of Washington, with 

the following clearance over town adjacent to the City of Wash- 
ington: 

Rockville 21 days Silver Spring 21 days 

Alexandria 1* Capitol Heights 21 days 

Bethesda aL Cheverly " 

Arlington 14" Laurel " 

Shirlington 14" Mt. Rainier 8 

Falis Church 14 Hyattsville " 


WARNER BROS PICTURES DISTRIBUTORS 
CORPORA TION 


By T. J. Martin 
Treasurer 


| Verification - Jurat] 
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202 EXHIBIT "A" 





Availability after 
Theatre Address - Washington, D.C. 1st Run Wash. ,D.C. 
Academy 535 - 8th St. S.E, , 
Alamo 1203 - 7th St. N. W. 
Ambassador 2454 - 18th St. N. W. 1st run 
Anacostia 1415 Good Hope Road, S, E, 21 days 
Apex 4813 Massachusetts Ave. N. W. a 
Atlantic 21 Atlantic St. S. W. 21" 
Atlas 1331 N St. N.E, 
Avalon 5612 Connecticut Ave. 21 days 
Capitol Hill 645 Penn. Ave., S.E. 21" 
Jesse (closed) 3100 - 18th St. N. W. 
Newton 3601 - 12th St. N.E. 21 " 

203 Beverly 15th & F. N.E. 21 days 
Calvert 2324 Wisconsin Ave. N.E, 21 " 
Carver 2405 Nichols Ave. S.E. | 
Central 425 ~ 9th St. N. W. 

Circle 2105 Pennsylvania Ave. N. W. 21 " 
Colony 4935 Georgia Ave N. W. Art Policy 
Congress 2931 Nichols Ave. S.E. 21 days 
Booker-T 1433 U St. N. W. 1st colored run 
Broadway 1515 - 7th St. N. W. , 
Howard 620 T St. N.W. 1st colored run 
Langston 2501 Benning Road, N. E, | 
Lincoln 1215 U St. N. W. ist colored run 
Raphael 1409 - 9th St. N. W. | 
Republic 1343 U St. N. W. 1st colored run 
Dunbar 1901 - 7th St. N. W. | 
Gem 1131 - 7th St. N. W. 

Georgetown 1229 Wisconsin Ave. N. W. 

Highland 2533 Pennsylvania Ave. S.E. 21 days 
McArthur 4859 McArthur Blvd. N. W. Art Policy 
Naylor 2834 Alabama Ave. S.E. 21 days 


Ontario 
Kennedy 
Metropolitan 
204 Park 
Penn 
Savoy 
Senator 
Sheridan 
Tivoli 
Uptown 
Stanton 
Strand 
Sylvan 
Village 
York (closed) 
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1700 Columbia Road N. W. 
4th & Kennedy St. N. W. 

932 F St. N. W. 

1363 Savannah St. S.E. 

650 Pennsylvania Ave. S.E. 
3030 - 14th St. N. W. 

3950 Minnesota Ave. N.E,. 
6217 Georgia Ave. N, W. 
14th & Park Road, N. W. 
3426 Connecticut Ave. N. W. 
513 C St. N.E. 

5131 Grant St. N.E, 

104 Rhode Island Ave. N. W. 
1307 Rhode Island Ave. N.E, 
3641 Georgia Ave. N. W. 


21 days 


Availability after 1st 


‘Theatre Address Run Washington, D.C. 


Reed 
Virginia 
Richmond 
Laurel 
Fairfax 
Waldorf 
Glymont 
Lee Hiway D.I. 
Super 29 D.I. 
State 

205 Jefferson 
Centre 


Alexandria, Va. 


? 


Al 


Laurel, Md. 

Fairfax, Va. 

Waldorf, Md. 

Indian Head, Md. 
Merrifield, Va. (Fairfax) 
Fairfax, Va. 

Falls Church, Va. 

Falls Church, Va. 
Alexandria, Va. 


Mt. Vernon Open Air Alexandria, Va. 


Vernon 
Arlington 
Buckingham 


Alexandria, Va. 
Arlington, Va. 


‘Ai 


7-14 days 
7-14 days 
7-14 " 

14 days 
14" 
14-21 days 
14-21 days 
14 days 

14 days 

14 days 

14 days 
14-21 days 
14-21 days 
14-21 days 
14-21 days 
14-21 days 





¥’ Fg * *  * 
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Glebe 
Wilson 

Byrd 
Shirlington 
Airport D. I, 
Villa 
Rockville D.I. 
Allen 
Takoma 
Silver 
Langley 
Flower 
Roth's 
Kaywood 
Hyattsville 
Cheverly 
Bethesda 


205-A Hiser 


Greenbelt 
Branch D, 1. 
ABC D.L 
Hillside D.I, 
Coral 

Viers Mill 
Beltsville D, I, 


Queens Chapel D.I, 
Super Chief D.L 


Palmer D.L 
Gaither 
Sunset D.I. 
Marlboro 
Capitol 
Herndon 
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Arlington, Va. 


Rockville, Md. 

Takoma Park, Md. 
Takoma Park, Md. 
Silver Spring, Md, 


Mt. Rainier, Md. 
Hyattsville, Md. 
Cheverly, Md. 
Bethesda, Md. 
Bethesda, Md. 
Greenbelt, Md. 
Clinton, Md. 

Oxon Hill, Md. 
Hillside, Md. 
Bradbury Heights, Md, 
Viers Mill, Md. 
Beltsville, Md. 

West Hyattsville, Md. 
Silesia, Md. 
Ardmore, Md. 
Gaithersburg, Md. 
Alexandria, Va. 
Marlboro, Md. 
Capitol Heights, Md. 
Herndon, Va. 


[Certificate of Service] 


14-21 days 
14-21 days 
14-21 days 
14-21 days 
14-21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
21 days 
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ANSWERS OF COLUMBIA PICTURES CORPORATION 
TO INTERROGATORIES PROPOUNDED BY FLAINTIFF 


1. Answer to Interrogatory 1: Columbia Pictures Corporation 
is engaged in the business of producing and distributing motion pictures. 

2. Answer to Interrogatory 2: Yes. 

3. Answer to Interrogatory 3: Mr. Ben Caplon. 

4, Answers to Interrogatories 4, 5, 6, 7, 8, 9, and 10: An- 
nexed hereto and marked "Schedule A" is a chart which indicates, in 
Column A thereof the name of each theatre within a radius of 30 miles 
of the City of Washington, D.C. to which Columbia Pictures Corpora- 
tion has, at any time between October 15, 1955 and February 25, 1956, 
licensed any of its motion pictures for exhibition on "exclusive first 
run”, City of Washington; in Column B thereof the name of each theatre 
within a radius of 30 miles of the City of Washington, D. C. to which 

208 Columbia Pictures Corporation has, at any time between Octo- 
ber 15, 1955 and February 25, 1956, licensed any of its motion pic- 
tures for exhibition on an availability of 14 days after first run Wash- 
ington, D.C.; in Column C thereof the name of each theatre within a 
radius of 30 miles of the City of Washington, D.C. to which Columbia 
Pictures Corporation has, at any time between October 15, 1955 and 
February 25, 1956, licensed any of its motion pictures for exhibition 
on an availability of 21 days after first run Washington, D.C.; in 
Column D thereof the name of each theatre within a radius of 30 miles 
of the City of Washington, D.C. to which Columbia Pictures Corpora- 
tion has, at any time between October 15, 1955 and February 25, 1956, 
licensed any of its motion pictures for exhibition without any contractual 


provision with respect to run, availability, or clearance. During the 

period October 10, 1955, to February 25, 1956, Columbia Pictures 

Corporation has not licensed any motion pictures to any theatre within 

a radius of 30 miles of the City of Washington, D.C. on a move-over 

run or on an availability of seven days after first run Washington, D.C. 
5. Answer to Interrogatory 11: None. 


6. Answer to Interrogatory 12: Columbia Pictures Corporation 
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has not licensed any motion pictures on "exclusive first run, City of 
Washington" or on "move-over runs" to theatres located outside the 


> limits of the District of Columbia. 

_ 209 7, Interrogatory 13 need not be answered. : 

ta 8. Answer to Interrogatory 14: The availability of Columbia 

. ) 


Pictures Corporation's motion pictures to the theatres listed in answ- 
ers to interrogatories numbers 5, 8, and 9 is determined by negotia- 
tion between Columbia Pictures Corporation and the exhibitor involved. 
Negotiations on behalf of Columbia Pictures Corporation are handled 
by Mr. Ben Caplon, Branch Manager of Columbia Pictures Corpora- 
tion's Washington, D. C. Exchange, Mr. Sam Galanty, Division Mana- 
ger, and/or the salesmen employed in the Washington, D.C, Exchange 
and are, when referred to Columbia Pictures Corporation's Home Of- 
fice, subject to approval or disapproval by the Home Office. 

9. Answers to Interrogatories 15 and 16: In licensing its mo- 
tion pictures to the theatres listed in the answer to Interrogatory Num- 
ber 5, Columbia Pictures Corporation has, from time to time, licensed 
such pictures with 14 days clearance over the following theatres: 

Reed Theatre, Alexandria, Virginia 

Virginia Theatre, Alexandria, Virginia 
and, from time to time, licensed such pictures with 21 days clearance 
over: : 

Anacostia Theatre, 1415 Good Hope Rd., S.E. Washington, D.C. 
_ Apex Theatre, 4813 Massachusetts Ave.N. W., Washington, D.C. 
Atlantic Theatre, 21 Atlantic St., S.E., Washington, D.C. 
Avalon Theatre, 5612 Connecticut Ave., N.W., Washington,D.C. 
210 Beverly Theatre, 15th & F Sts. N.E., Washington, D.C. 
Calvert Theatre, 2324 Wisconsin Ave.,NW, Washington, D.C. 
Circle Theatre, 2105 Pennsylvania Ave. ,N.W. Washington, D.C. 
Congress Theatre, 2931 Nichols Ave. S.E, Washington, D.C. 
Highland Theatre, 2533 Pennsylvania,S. E. Washington, D.C, 
Naylor Theatre, 2834 Alabama Ave., S.E. Washington, D.C. 


Kennedy Theatre, 4th & Kennedy Sts. N.W. Washington, D.C. 
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Newton Theatre, 3601-12th St. N.E. Washington, D.C. 
Penn Theatre, 650 Pennsylvania Ave. S.E,, Washington, D.C. 
Sheridan Theatre, 6217 Georgia Ave., N.W., Washington, D.C. 
Tivoli Theatre, 14th and Park Rd. N. W. Washington, D.C. 
Uptown Theatre, 3426 Connecticut Ave., N.W. Washington, D.C. 
Village Theatre, 1307 Rhode Island Ave. N. E. Washington, D.C. 
Shirlington Theatre, Arlington, Virginia 
Buckingham Theatre, Arlington, Virginia 
Glebe Theatre, Arlington, Virginia 
Arlington Theatre, Arlington, Virginia 
Hiser Theatre, Bethesda, Maryland 
Coral Theater, Bradbury Heights, Maryland 
Palmer Drive-In, Ardmore, Maryland 
Wilson Theatre, Clarendon, Virginia 
Branch Drive-In, Clinton, Maryland 
Cheverly Theatre, Cheverly, Maryland 
Fairfax Theatre, Fairfax, Virginia 
211 State Theatre, Falls Church, Virginia 
Jefferson Theatre, Falls Church, Virginia 
Hyattsville Theatre, Hyattsville, Maryland 
Lee Highway Drive-In, Merrifield, Virginia 
A.B.C. Drive-In, Oxon Hill, Maryland 
Kaywood Theatre, Mt. Rainier, Maryland. 
Rockville Drive-In, Rockville, Maryland 
Villa Theatre, Rockville, Maryland 
Roth's Silver Spring Theatre, Silver Spring, Maryland 
Silver Theatre, Silver Spring, Maryland 
Flower Theatre, Silver Spring, Maryland 
Allen Theatre, Takoma Park, Maryland 
Super Chief Drive-In, Silesia, Maryland 
Viers Mills Theatre, Viers Mills Village, Maryland 
Hiliside Drive-In, Hillside, Maryland. 
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COLUMBIA PICTURES CORPORATION 
BY Bernard Birnbaum | 


v sst. Sec. 

i 212 EXHIBIT A 

7 Column A 

(Exclusive First Run) 
Loew's Capitol Theatre, Washington, D.C. 
Loew's Columbia Theatre, Washington, D.C. 
MacArthur Theatre, Washington, D.C. 
Trans-Lux Theatre, Washington, D.C. 
Column B 


(14 day availability) 
Reed Theatre, Alexandria, Virginia 
Virginia Theatre, Alexandria, Virginia 
Column C 
(21 day availability) 
Anacostia Theatre, Washington, D.C. 
Apex Theatre, Washington, D.C, 
Atlantic Theatre, Washington, D.C, 
Avalon Theatre, Washington, D.C. 
Beverly Theatre, Washington, D.C. 
Calvert Theatre, Washington, D.C. 
Circle Theatre, Washington, D.C. 
Congress Theatre, Washington, D.C. 
Highland Theatre, Washington, D.C. 
Naylor Theatre, Washington, D.C. 
Kennedy Theatre, Washington, D.C. 
Newton Theatre, Washington, D.C. 
213 Penn Theatre, Washington, D.C. 
Sheridan Theatre, Washington, D.C. 
Tivoli Theatre, Washington, D.C. 
Uptown Theatre, Washington, D.C. 
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Village Theatre, Washington, D.C. 
Centre Theatre, Alexandria, Va. 
Mt. Vernon Open Air Drive-In, Alexandria, Virginia 
Vernon Theatre, Alexandria, Virginia 
Airport Drive-In, Arlington, Virginia 
Shirlington Theatre, Arlington, Virginia 
Buckingham Theatre, Arlington, Virginia 
Glebe Theatre, Arlington, Virginia 
Arlington Theatre, Arlington, Virginia 
Hiser Theatre, Bethseda, Maryland 
Coral Theatre, Bradbury Heights, Maryland 
Lust Drive-In, Beltsville, Maryland 
Palmer Drive-In, Ardmore, Maryland 
Wilson Theatre, Clarendon, Virginia 
Branch Drive-In, Clinton, Maryland 
Cheverly Theatre, Cheverly, Maryland 
Fairfax Theatre, Fairfax, Virginia 
State Theatre, Falls Church, Virginia 
Jefferson Theatre, Falls Church, Virginia 
Hyattsville Theatre, Hyattsville, Maryland 
Langley Theatre, Langley Park, Maryland 
Lee Highway Drive-In, Merryfield, Virginia 
A.B.C. Drive-In, Oxon Hill, Maryland 
Kaywood Theatre, Mt. Rainier, Maryland 
Rockville Drive-In, Rockville, Maryland 
Villa Theatre, Rockville, Maryland 
Roth's Silver Spring Theatre, Silver Spring, Maryland 
Silver Theatre, Silver Spring, Maryland 
Flower Theatre, Silver Spring, Maryland 
Allen Theatre, Takoma Park, Maryland 
Super Chief Drive-In, Silesia, Maryland 
Viers Mills Drive-In, Viers Mills Village, Maryland 
Queens Chapel Drive-In, West Hyattsville, Maryland 
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Hillside Drive-In, Hillside, Maryland 
, Column D 
(No provision re run, availability of clearance) 

Capitol Hill Theatre, Washington, D.C. 

Central Theatre, Washington, D.C. 

Georgetown Theatre, Washington, D.C. 
Jesse Theatre, Washington, D.C. 
Park Theatre, Washington, D.C. 
Savoy Theatre, Washington, D.C. 
Takoma Theatre, Washington, D.C. 
Stanton Theatre, Washington, D.C. 
Richmond Theatre, Alexandria, Virginia 

215 Capitol Theatre, Capitol Heights, Maryland 
Gaither Theatre, Gaithersburg, Maryland 
Greenbelt Theatre, Greenbelt, Maryland 
Glymont Theatre, Indian Head, Maryland 
Waldorf Theatre, Waldorf, Maryland 
Marlboro Theatre, Marlboro, Maryland, 
[Verification - Jurat - Certificate of Service] 





217 ANSWERS OF PARAMOUNT FILM DISTRIBUTING | 
CORPORATION TO 
INTERROGATORIES PROPOUNDED BY PLAINTIFF | 

PARAMOUNT FILM DISTRIBUTING CORPORATION, a defend- 
ant in the above entitled action, makes the following answers to the 
interrogatories propounded to it by the plaintiff on April 3, 1957, which 
said answers apply to this defendant and to Paramount pictures only: 

1. This defendant is engaged in the distribution of motion pic- 
tures which are produced by its parent company, Paramount Pictures 
Corporation, or the distribution rights to which are obtained by said 
parent company and which are distributed under the trade name "Para- : 
mount Pictures". The distribution consists of the licensing of said 
motion pictures for exhibition in motion picture theatres located 








throughout the United States. 

2. Yes. 

3. Herbert Gillis - Branch Manager. 

218 4, The name and address of each motion picture theatre, situ- 
ate within a radius of 30 miles of the city of Washington, D.C., which 
has been licensed to exhibit motion pictures distributed by this defend- 
ant from its Washington Branch Office, since October 15, 1955, is 
shown on a schedule, hereto attached, marked "Schedule A" and made 
a part hereof. 

5. The name and address of each theatre set forth in answer to 
interrogatory 4 to which this defendant has licensed Paramount pictures 
for exhibition first run Washington D.C. since October 15, 1955, is 

_ shown on a schedule, hereto attached, marked "Schedule B" and made 
a part hereof, 

6. None. 

7. None. 

8. The name and address of each theatre set forth in answer to 
interrogatory 4 to which this defendant has licensed Paramount pictures 
for exhibition on an availability of 14 days after first run Washington, 
D.C., since October 15, 1955, is shown on a schedule, hereto attached, 
marked "Schedule C" and made a part hereof, 

9, The name and address of each theatre set forth in answer to 
interrogatory 4 to which this defendant has licensed Paramount pictures 
for exhibition on an availability of 21 days after first run Washington, 
D.C., since October 15, 1955, is shown on a schedule, hereto attached, 
marked "Schedule D" and made a part hereof. 

219 10.. None. 


11. No theatre set forth in answer to interrogatory 4 and listed 
on Schedule A hereof is owned or controlled by this defendant. 
12. No answer is required to this interrogatory for the reason 


that this defendant does not license a first run move-over in Washing- 
ton, D.C, 
13. In view of the answer to the preceding interrogatory, no 
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answer is required to this interrogatory. 
14, In most cases the availabilities of the theatres listed in the 
answers to interrogatories 5, 8 and 9 have been in effect over a period 


of years and are generally adhered to unless a change is requested. 
Availabilities are determined from time to time whenever a change 

in availability is requested. When a question arises as to the availa- 
bility of a particular theatre, it usually is determined by the Division 
Manager, on the recommendation of the Branch Manager and with the 
advice of counsel, as was done in the case of the request made on be- 
half of the plaintiff's Villa Theatre. The names and titles of those in- 
dividuals in the employ of this defendant who generally have to do with 
fixing the availability of Paramount Pictures licensed by this defendant 
to motion picture theatres listed in the answers to interrogatories 5, 





8 and 9 are: i 

220 Name Title 
Herbert Gillis _ Branch Manager - Washington Office 
Howard G. Minsky Mid-Eastern Division Manager 


15. In licensing pictures for exhibition first run Washington, 
D.C. to theatres listed in answer to interrogatory 5, as shown on 
Schedule B, this defendant grants such theatres clearance over the 
theatres listed in the answers to interrogatories 8 and 9, as shown on 
Schedules C and D, respectively. As previously stated in answer to 
interrogatories 6 and 12, this defendant does not license a first run 
move-over in Washington, D.C. 

16. The name and address of each theatre over which a theatre 
which is licensed to exhibit a picture first run Washington takes a 
clearance of 14 days is shown on Schedule C and of each theatre over 
which it takes a clearance of 21 days is shown on Schedule D, both 
hereto attached. 
Dated: New York, N.Y. 


May 24th, 1957 
PARAMOUNT FILM DISTRIBUTING CORPORA TION 





B Arthur Israel, Jr. 
[ Ver ification] ice-President 
221 [Jurat] 
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THEATRE 


ABC Drive-In 


Academy 
Alamo 
Ambassador 
Alien 
Anacostia 
Apex 
Atlas 
Avalon 
Beverly 
Atlantic 
Calvert 
Capitol Hill 
Capitol 
Carver 
Central 
Circle 
Congress 
Booker T 
Broadway 
Howard 
Langston 
Lincoln 


Republic 
Dunbar 
Dupont 
Gem 
Georgetown 
Highland 


Jesse 





Raphael 
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SCHEDULE A 
ADDRESS 
7100 Indian Head Rd. S.E, 
535 - 8th St. S.E, 
1203 - 7th St. N. W. 
2454 - 18th St. N. W. 
6822 New Hampshire Ave. 
1415 Good Hope Rd. S.E. 
4813 Mass Ave. N.W. 
1331 H St. N.E. 
5612 Connecticut Ave. N. W. 
15th & F Sts. N.E. 
21 Atlantic Ave. S.W. 
2324 Wisconsin Ave. N. W. 
645 Pennsylvania Ave., S.E,. 
1326 F St. N.W. 
2405 Nichols Ave. S.E. 
425 - 9th St. N. W. 
2105 Pennsylvania Ave. N. W. 
2931 Nichols Ave. S,E, 
1433 U Street, N. W. 
1515 - 7th St. N. W. 
620 T St. N. W. 
2501 Benning Rd, N.E. 
1215 U St. N. W. 
1409 - 9th St. N. W. 
1343 U St. N. W. 
1901 - 7th St. N. W. 
1332 Connecticut Ave. N. W. 
1131 - 7th St. N. W. 
1351 Wisconsin Ave. N. W. 
2533 Pennsylvania Ave. S.E. 
3100 18th St. N.E, 


CITY & STATE 
Washington, D.C, 








Naylor 
Ontario 
Keith's 
Kennedy 
Palace 
Newton 
Park 
Penn 
Playhouse 
Savoy 
Senator 
Sheridan 
Metropolitan 
Takoma 
Uptown 
Stanton 
Strand 


224 Sylvan 


Tivoli 
Trans-Lux 
Village 
York 

Reed 
Virginia 
Richmond 
Center 


Carver 
Mt. Vernon Open Air 
Vernon 
Shirlington 
Byrd 
Wilson 
Buckingham 
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2834 Alabama Ave., S.E, 
1700 Columbia Rd. N. W. 
619 - 15th St. N. W. 
4th & Kennedy St. N. W. 
1306 F St. N. W. 
3601 - 12th St. N.E. 
1362 Savannah, S, E. 
650 Pennsylvania Ave., S.E. 
727 - 15th St. N. W. 
3030 - 14th St. N. W. 
3950 Minnesota Ave., N.E. 
6217 Georgia Ave. N. W. 
932 F Street, N. W. 
4th & Butternut Sts. N. W. 


3426 Connecticut Ave., N. W. 


513 C Street, N.E. 

5131 Grant St. N.E. 

104 Rhode Island Ave. N. W. 
14th & Park Road, N. W. 
14th & H Sts. N. W. 

1307 Rhode Island Ave. N.E. 
3641 Georgia Ave. N. W. 
1723 N. King St. 

Mt. Vernon Boulevard 

815 King St. 

1513 Seminary Road 


Rate #1 

3707 Mt. Vernon Ave, 
2800 S. Randolph 

104 S. Wayne 

1730 Wilson Blvd. 

231 N. Glebe 


Washington, D.C. 





Arlington 

Glebe 

Airport Dr-In 
Bethesda 

Hiser 

Sunset Drive-In 


Lust Drive-In 
Corai 


225 Capitol 


Branch Drive-In 
State 
Jefferson 


Fairfax 

Super 29 Dr. In 
Greenbelt 

Gaither 

Herndon 

Hillside Dr-In 
Hyattsville 
Queens Chapel Dr-In 
Cheverly | 
Glymont 

Charles 

Palmer Dr-In 
Laurel 

Marlboro 

Lee Hiway Dr-In 


Kaywood 

Villa 

Rockville Dr-In 
Silver 
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Columbia Pike 
2130 N. Glebe Rd. 
U.S. Route #1 
7719 Wisconsin Ave. 
7414 Wisconsin Ave. 
Leesburg Pike 


Baltimore Blvd. 
4703 Marlboro Pike 


6104 Central Ave. 
Branch Ave. Rt #381 
18 E. Washington 


Arlington Blvd. & Annan- 


dale Rd. 


Route #29 


6200 Marlboro Pike 
5612 Baltimore Ave. 
Ager Rd & Hamilton St. 
Landover Road 


Palmer Highway 


Marlboro Pike 


Seven Corners & 
Fairfax Circle 


2211 Varnum St. 
Commerce Lane 


Rockville Pike 
8619 Colesville Rd. 


Arlington, Va. 


rw 
La 


Bethesda, Md. 


Al 


Bailey's Cross 
Roads, Va. 


Beltsville, Md. 
Bradbury Heights, 
Md, 


Capitol Hts., Md. 
Clinton, Md. 

Falls Church, Va. 
Falls Church, Va. 


Fairfax, Va. 
Greenbelt, Md. 
Gaithersburg, Md. 
Herndon, Va. 
Hillside, Md. 
Hyattsville, Md. 
" 
Cheverly, Md. 
Indian Head, Md. 
La Plata, Md. 
Lanham, Md, 
Laurel, Md. 
Marlboro, Md, 
Merrifield, Va. 


Mt. Rainier, Md. 
Rockville, Md. 


Rockville, Md. 
Silver Spr. Md, 








> FY - SF yy F TFT F F 


Silver Spring 
Flower . 
Langley 

Super Chief Dr-In 
Viers Mill 
Waidorf 


THEATRE 
Metropolitan 
Palace 
Keith's 
Capitol 
Playhouse 
Trans-Lux 
Dupont 
Ambassador 
Ontario 
Booker T* 
Lincoln* 
Republic* 
Howard* 


* ~ Ist colored run. 
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THEATRE 
Reed 
Virginia 
Richmond 
Laurel 


THEATRE 
ABC Drive-In 
Allen 
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8242 Georgia Ave. 
8725 Flower Ave. 


8014 New Hampshire Ave. 
Indian Head Highway 
12202 Viers Mill Rd. 


SCHEDULE B 
ADDRESS 
932 F St. N. W. 
1306 F St. N. W. 


619 - 15th St. N. W. 


1326 F St. N. W. 


727 - 15th St. N. W. 


14th & H Sts. N. W. 


1332 Connecticut Ave. N. W. 
2454 - 18th St. N. W. 
1700 Columbia Rd. N. W. 


1433 U St. N. W. 
1215 U St. N.W. 
1343 U St. N. W. 
620 T St., N. W. 


SCHEDULE C 
ADDRESS 
1723 N. King St. 
Mt. Vernon Blvd. 
815 King St. 


SCHEDULE D 
ADDRESS 


7100 Indian Head Rd. S.E. 
6822 New Hampshire Ave. 


Silver Spring, Md. 


" 


a 


Silesia, Md. 
Viers Mill, Md. 
Waldorf, Md. 


CITY & STATE 
Washington, D.C. 


CITY & STATE 
Alexandria, Va. 


A 


tw 


Laurel, Md. 


CITY & STATE 
Washington, D.C. 


Lal 
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Anacostia 
Apex 

Avalon 
Beverly 
Atlantic 
Calvert 
Capitol Hill 
Congress 
Broadway 
Langston 
Raphael 
Highland 
Naylor 
Newton 

Penn 
Senator 
Sheridan 
Takoma 
Uptown 
Strand 

Tivoli 
Village 
Carver 

Mt. Vernon Open Air 
Byrd 

Wilson 
Buckingham 
Arlington . 
Glebe 
Airport Dr-In 
Bethesda 
Hiser 

Lust Drive-In 


340 
1415 Good Hope Rd. S.E. 
4813 Mass. Ave. N. W. 
5612 Connecticut Ave. N. W. 
15th & F Sts. N.E. 
21 Atlantic Ave. S. W. 
2324 Wisconsin Ave. N. W. 
645 Pennsylvania Ave., S.E. 
2931 Nichols Ave. S.E, 
1515 - 7th St. N. W. 
2501 Benning Rd. N.E, 
1409 - 9th St. N. W. 
2533 Pennsylvania Ave. S.E. 
2834 Alabama Ave. S.E. 
3601 - 12th St. N.E. 
650 Pennsylvania Ave. S. E, 
3950 Minnesota Ave. N.E. 
6217 Georgia Ave., N. W. 
4th & Butternut Sts. N. W. 
3426 Connecticut Ave. N. W. 
5131 Grant St. N.E. 
14th & Park Road, N.W. 


1307 Rhode Island Ave. N. W. 


Route #1 

104 S. Wayne 

1730 Wilson Blvd. 
231 N. Glebe Rd. 
Columbia Pike 

2130 N. Glebe Rd 
U.S. Route #1 

7719 Wisconsin Ave. 
7414 Wisconsin Ave. 
Baltimore Blvd. 


Washington, D.C. 


Alexandria, Va. 


tt 


Arlington, Va. 


Bethesda, Md. 


Lh 


Beltsville, Md. 
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Coral 4703 Marlboro Pike Bradbury Hts. Md. 
Branch Dr-In Branch Ave. Route #381 Clinton, Md. 
State 18 E, Washington Falls Church, Va. 
Jefferson Arlington Blvd. & ™ 
Annandale Rd. 3 
Fairfax Fairfax, Va. 
Greenbelt Greenbelt, Md. 
229 Hillside Dr-In 6200 Marlboro Pike Hillside, Md. 

7 Hyattsville 5612 Baltimore Ave. Hyattsville, Md. 
Queens Chapel Dr-In Ager Rd & Hamilton St. * 
Glymont Indian Head, Md. 
Palmer Dr-In Palmer Highway Lanham, Md, 
Lee Hiway Dr-In 7 Corners & Fairfax Circle Merrifield, Va. 
Kaywood 2211 Varnum St. Mt. Rainier, Md. 
Villa | Commerce Lane Rockville, Md. 
Rockville Dr-In Rockville Pike =, 

Silver 8619 Colesville Rd. Silver Spr. Md. 
Silver Spring 8242 Georgia Ave. _ 7 
Flower 8725 Flower Ave. . 
Langley 8014 New Hampshire Ave. ne 
Super Chief Dr-In Indian Head Highway Silesia, Md, 
Waldorf Waldorf, Md. 
|Certificate of Service] : 

230 ANSWERS OF DEFENDANT UNITED ARTISTS 


CORPORATION TO PLAINTIFF'S INTERROGATORIES 
Defendant, United Artists Corporation, herewith submits the fol- 

lowing answers to the interrogatories propounded by plaintiff. © 
1. Distributor of motion pictures for independent motion picture 


producers. 

2. United Artists Corporation maintains a place of business lo- 
cated at 932 New Jersey Avenue, N.W., Washington, D.C, . 

3. Sidney Cooper and Albert M. Kane have been in charge of the 
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place of business maintained by the United Artists Corporation in Wash- 
ington, D.C. since October 15th, 1955. 

4, See Schedule "A" attached hereto, which lists theatres with- 

in a 30-mile radius of the City of Washington, D.C., which have been 
231 licensed motion pictures distributed by United Artists Corpora- 
tion since October 15, 1955. 

5. See Schedule "B" attached hereto, which lists the theatres 
to which United Artists Corporation has licensed one or more motion 
pictures for an exclusive first run in the City of Washington, D.C. 
since October 15, 1955. 

68, None. 

7. None. 

8. See Schedule ''C" attached hereto, which lists the theatres to 
which United Artists Corporation has licensed motion pictures on a 14 
day availability since October 15, 1955. 

9. See Schedule "D" attached hereto, which lists the theatres 
to which United Artists Corporation has licensed motion pictures on a 
21 day availability since October 15, 1955. 

10. None. 

11. None. 

12 & 18. See answer to Interrogatory 6. 

14, Sidney Cooper, District Manager, and Albert M. Kane, 
Branch Manager, both located at 932 New Jersey Avenue, N.W., 
Washington, D.C.; their opinions would be reviewed by James R. 
Velde, Sales Manager, and/or Milton E. Cohen, Division Manager, 
located at 729 Seventh Avenue, New York, New York. 

15. Yes. 

16. United Artists Corporation has granted to theatres listed on 

232 Schedule "B" a 14 day clearance over the theatres listed on 
Schedule "C", and a 21 day clearance over the theatres listed on 
Schedule "DD". 

UNITED ARTISTS CORPORATION 


| Verification - Jurat] BY__ Mary M. Downey. 
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233 SCHEDULE "A" 
Palace Theatre, 1306 F Street, N. W. - Loew's Inc, 
Columbia Theatre, 1112 F St. N. W. - Loew's, Inc. 
Capitol Theatre, 1326 F St. N. W. - Loew's, Inc. 
Warner Cinerama Theatre, 13th & E Sts. N. W. Stanley Warner Theatres 
Ambassador Theatre, 2554 18th St. NW we 
Metropolitan Theatre, 932 F St. N.W. sal 
Trans Lux Theatre, 14th and H Streets, N. W. | 
Plaza Theatre, 1336 New York Avenue, N. W. 
The Playhouse Theatre, 727 15th Street, N. W. 
RKO Keith's Theatre, 619 15th Street, N. W. 
Dupont Theatre, 1332 Connecticut Avenue, N.W. (art policy) | 
Booker-T Theatre, 1433 U Street, N. W. 
Lincoln Theatre, 1215 U Street, N. W. 

234 Republic Theatre, 1343 U Street, N. W. 
Howard Theatre, 620 T Street, N.W. 
MacArthur Theatre, 4859 MacArthur Blvd., N. W. (art policy) 
Ontario Theatre,i1700 Columbia Road, N. W. 
Colony Theatre, 4935 Georgia Ave. N. W. (art policy) 
Uptown Theatre, 3426 Connecticut Avenue, N. W, 
Savoy Theatre, 3030 14th Street, N. W. 
Atlas Theatre, 1331 H Street, N. E. 
Circle Theatre, 2105 Pennsylvania Ave., N. W. 
Dunbar Theatre, 1901 7th St. N. W. 
Stanton Theatre, 513 C Street, N. E. 
Sylvan Theatre, 104 Rhode Island Ave. N. W. 
Academy Theatre, 535 H Street, N.E, 
Gem Theatre, 1131 7th Street, N. W. 
Capitol Theatre, 6104 Central Ave., Capitol Heights, Md. 
Gaither Theatre, Gaithersburg, Md. 
Druid Theatre, Damascus, Md. 
Herndon Theatre, Herndon, Va. 
Also, theatres listed in attached Schedules "C" and "D". 
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Note: All theatres are located in Washington, D.C., unless otherwise 


noted. 

235 SCHEDULE "B" 
THEATRES PLAYING PICTURES ON EXCLUSIVE ist RUN SINCE 
OCT. 15, 1955 


Palace Theatre, 1306 F Street, N. W. 

Columbia Theatre, 1112 F Street, N. W. 

Capitol Theatre, 1326 F Street, N. W. 

Keith's Theatre, 619 15th Street, N. W. 

Ontario Theatre, 1700 Columbia Road, N. W. 

MacArthur Theatre, 4859 MacArthur Blvd., N.W. (art policy) 
Colony Theatre, 4935 Georgia Avenue, N.W. (art policy) 
Plaza Theatre, 1336 New York Avenue, N.W. 

Playhouse Theatre, 727 15th Street, N. W. 

Dupont Theatre, 1332 Connecticut Avenue, N. W. (art policy) 
Uptown Theatre, 3426 Connecticut Avenue, N. W. 


SCHEDULE "C" 


WASHINGTON, D.C. - SUB RUN THEATRES (that play on a 14-day 
availability) 


Laurel Theatre, Laurel, Maryland 

Marlboro Theatre, Marlboro, Maryland 

Glymont Theatre, Indian Head, Maryland 

Waldorf Theatre, Waldorf, Maryland 

Reed Theatre, Alexandria, Virginia 

Virginia Theatre, Alexandria, Virginia 

Richmond Theatre, Alexandria, Virginia 

Vernon Theatre, Del Ray, Virginia (immediately after 1st run Alexan- 


dria, Va.) 
. 236 SCHEDULE "D" 
WASHINGTON, D.C. - SUB RUN THEATERS (that play on a 21-day 
availability. ) 


A.B.C. Drive In, 7100 Indian Head Road, Oxon Hill, Md. 
Airport Drive-In, 2001 Jefferson Davis Highway, Arlington, Va. 
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Alamo Theatre, 1203 7th St. N.W., Washington, D.C. 
Allen Theatre, 6822 New Hampshire Ave., Takoma Park, Md. 
Anacostia Theatre, 1415 Good Hope Road S,E, Washington, D.C, 
Apex Theatre, 4813 Massachusetts Ave., N.W. Washington, D.C, 
Art Theatre, 1222 New York Avenue, N.W. Washington, D.C. 
Atlantic Theatre, 21 Atlantic Ave. S.E., Washington, D.C. _ 
Avalon Theatre, 5612 Connecticut Ave., N.W. Washington, D.C. 
‘as Newton Theatre, 3601 12th St. N. W., Washington, D.C, 
Village Theatre, 1311 Rhode Island Ave., N.W. Washington, D.C. 
Super Chief Drive-In, 8401 Livingston Rd. Silesia, Maryland 
Bethesda Theatre, 7710 Wisconsin Ave., Bethesda, Md. 
Beverly Theatre, 15th and F Sts. N.E. Washington, D.C. 
Branch Drive In, Branch Avenue, Clinton, Maryland. 
Byrd Theatre, 104 So. Wayne St. Arlington, Va. (art policy) — 
Capitol Hill Theatre, 645 Pennsylvania Ave. S.E. Washington, D.C. 
Calvert Theatre, 2324 Wisconsin Ave. N.W., Washington, D.C. 
Mt. Vernon Open Air Drive In, Richmond Highway, Alexandria, Va. 
Naylor Theatre, 2834 Alabama Ave., S.E. Washington, D.C. . 
Palmer Drive In, Ardmore, Maryland. 
Park Theatre, 1363 Savannah Ave., S.E, Washington, D.C, 
237 Penn Theatre, 650 Penn. Ave., S.E., Washington, D.C. 
Queen's Chapel Drive In, Ager Rd & Hamilton St., W. Hyattsville, Md. 
Rockville Drive In, Rockville Pike, Rockville, Md. 
Roth's Silver Spring Theatre, 8242 Georgia Ave. Silver Spring, Md. 
Senator Theatre, 3950 Minnesota Ave., Washington, D.C. 
Sheridan Theatre, 6217 Georgia Ave. N.W., Washington, D.C. 
Shirlington Theatre, 2800 So Randolph St. Arlington, Va. 
Silver Theatre, 8619 Colesville Rd. Silver Spring, Md. 
Central Theatre, 425 9th St. N. W., Washington, D.C. 
Kennedy Theatre, 4th and Kennedy Sts. N. W., Washington, D.C. 
Tivoli Theatre, 14th & Park Road, N.W., Washington, D.C. | 
Uptown Theatre, 3426 Connecticut Ave. N. W. Washington, D.C. 
Strand Theatre, 5131 Grant St. N.E. Washington, D.C, ) 
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Viers Mill Theatre, 12202 Viers Mill Road, Silver Spring, Md. s 
Villa Theatre, Commerce Lane, Rockville, Maryland 
Congress Theatre, 2931 Nichols Ave., S. E. Washington, D.C. 
Coral Theatre, 4703 Marlboro Pike, Coral Hills, Md. 
Highlands Theatre, 2533 Pennsylvania Ave., S.E. Washington, D.C, 
Hiliside Drive In, 6200 Marlboro Pike, Hillside, Md. 
Flower Theater, 8725 Flower Ave., Silver Spring, Md. 
Carver Theatre, 2405 Nichols Ave., S. E, Washington, D.C. 
Centre Theatre, 1413 N. Quaker Lane, Alexandria, Va. 
Cheverly Theatre, Landover Road, Cheverly, Md. 
Langston Theatre, 2501 Benning Road, N.E. Washington, D.C. 


238 Raphael Theatre, 1401 9th St. N. W., Washington, D.C. 
Georgetown Theatre, 1229 Wisconsin Ave. N. W. Washington, D.C. 
(art policy ) 


Hiser Theatre, 7414 Wisconsin Ave. N. W., Bethesda, Md. 
Kaywood Theatre, 2211 Varnum Ave., Mt. Rainier, Md, 
Langley Theatre, 8014 New Hampshire Ave., Silver Spring, Md. 
Lee Highway Drive In, Lee Highway & Arlington Boulevard, 
Sunset Drive In, Leesburg Pike, Alexandria, Virginia 
Super 29 Drive In, Fairfax, Virginia 
Arlington Theatre, Arlington, Va. 
Buckingham Theatre, Arlington, Va. 
Glebe Theatre, Arlington, Va. 
Wiison Theatre, Arlington, Va. 
Jefferson Theatre, Falls Church, Va. 
State Theatre, Falis Church, Va. 
Drive In, Baltimore Pike, Beltsville, Md. 
Hyattsville Theatre, 5612 Baltimore Ave., Hyattsville, Md. 
Greenbelt Theatre, Greenbelt, Md. 
Fairfax Theatre, Fairfax, Va. 

239 {Certificate of Service] 
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ANSWERS OF RKO TELERADIO PICTURES, INC. | 
TO INTERROGATORIES PROPOUNDED BY PLAINTIFF 


The defendant RKO Teleradio Pictures, Inc., for its answers 
to plaintiff's interrogatories, states as follows: | 

1. This defendant during the period October 15, 1955 to Febru- 
ary 1, 1957, was engaged in the production and distribution in the United 
States of America of motion pictures. Since February 1, 1957, it has 
been engaged in the production and distribution of motion pictures in 
territories outside of the United States and Canada. 

2. This defendant no longer maintains a place of business in 
the District of Columbia. During the period October 15, 1955 to Feb- 
ruary, 1957, it maintained a branch office in Washington, D.C. 

3. The Manager of this defendant's place of business during 
the period October 15, 1955, to February 1, 1957 was Joseph Brecheen. 

241 4, During the period October 15, 1955 to February 1, 1957, 
this defendant licensed one or more pictures to the theatres shown on 
Schedule A attached hereto and made a part hereof, which theatres are 
located within thirty miles from Washington, D.C. | 

9. This defendant during the period October 15, 1955 through 
July 1, 1957, has licensed its pictures for first run exhibition in the 
City of Washington to the Keith Theatre. 

6. None. 

7. None, 

8. This defendant during the period October 15, 1955, through 
February 1, 1957, licensed one or more pictures to the following 
theatres on a 14-day availability: 

Theatre Town 

Reed Alexandria, Va. 

Virginia 

Richmond : 

9. During the period October 15, 1955 through February a; 
1957, this defendant has licensed one or more motion pictures to the 


theatres shown on Schedule B attached hereto and made a part hereof, 
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on a 21-day availability after first run Washington. . 
10. None. 
242 11. None. 

12. This defendant has not licensed pictures on a "move over 
run" to theatres located outside the limits of the District of Columbia 
during the period October 15, 1955, through February 1, 1957, and 
therefore, no answer is required. 

13. No answer required. See answer to Interrogatory No. 12. 

14. None. Prior to February 1, 1957, Mr. Brecheen had 
authority to recommend the availability of pictures to theatres listed 
in answers to Interrogatories 5, 8, and 9. 

15. This defendant, during the period October 15, 1955 through ; 
February 1, 1957, in licensing pictures to the theatre listed in the ) 
answer to Interrogatory No. 5, has granted that theatre a clearance : 
over the theatres listed in the answers to interrogatories Nos. 8 and 9. 

16. From records presently available, the clearance provision 
contained in the license agreements with the Keith Theatre, during the 
period October 15, 1955 through February 1, 1957, provided as follows: 

First run in Washington; 21 days clearance over all theatres in Wash- 
ington and suburbs; 14 days over Alexandria and Laurel; 21 days over 
Arlington, Falls Church, Fairfax and Hyattsville, Virginia; Silver 
Spring, Bethesda, Maryland. 

RKO TELERADIO PICTURES INC, 


By:__Charles G, Drayton 
ssistant Treasurer. 


SCHEDULE A 
243 THEATRE TOWN 
Keith's Washington, D.C. 
Calvert “ 
Penn " 
Sheridan ae 
Tivoli a 


Uptown rf 





Kennedy Washington, D. Cc. 
Avalon i 
Central 
Congress 
Anacostia 
Atlantic 
Highland 
Capitol Hill 
Newton 

The Village 
Apex 
Naylor 
Takoma 
Savoy 
Circle 
Park 

Jesse 
Lincoln 
Republic 
Booker T. 
Langston 
Senator 
Beverly 


Broadway 


Academy . 
York 
Sylvan 
Atlas 
Stanton 
Carver 
Raphael 
Gem 
Dunbar 
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Jewell 

Alamo 

Strand 

Carver 

Reed 

Virginia 
Richmond 
Arlington 
Jefferson 

Wilson 

State 
Glebe ‘ 
Buckingham 

Lee Hiway D/I 
Fairfax 

Mt. Vernon Open Air 
Airport D/I 
Herndon 

Centre 

Sunset D/I 
Shirlington 
Glymont 

Queen Chapel D/I 
Silver 

Hiser 

Villa 

Branch D/I 

Roth's Silver Spring 
Laurel 

ABC D/I 

Coral 

Hillside D/I 

Lust D/I 
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Washington, D.C, 
Deanwood, D.C. 
Alexandria, Va. 


Arlington, Va. 
Falls Church, Va. 
Arlington, Va. 
Falls Church, Va. 
Arlington, Va. 
Merrifield, Va. 
Fairfax, Va. 
Alexandria, Va. 
Arlington, Va. 
Herndon, Va. 
Alexandria, Va. 
Alexandria, Va. 
Arlington, Va. 
Indian Head, Md. 
W. Hyattsville, Md, 
Silver Spring, Md. 
Bethesda, Md. 
Rockville, Md. 
Clinton, Md. 
Silver Spring, Md. 
Laurel, Md, 

Oxon Hill, Md. 


Bradbury Hed ghts, Md. 


Hillside, Md. 
Beltsville, Md. 


Cheverly Cheverly, Md, 

Viers Mill Viers Mill Village, Md. 
Allen Takoma Park, Md. 
Marlboro Marlboro, Md, 

Flower Silver Spring, Md. 
Rockville D/I Rockville, Md. _ 
Langley Silver Spring, Md. 
Druid Damascus, Md, | 
Waldorf Waldorf, Md, 


Charles La Plata, Md, 
Super Chief D/I Silesia, Md. 
Greenbelt Greenbelt, Md. 
Gaither Gaithersburg, Md. 


SCHEDULE B 
THEA TRE TOWN 
Calvert Washington, D.C. 
Penn . 
Sheridan 
Tivoli 
Uptown 
Kennedy 
Avalon 
Central 
Congress 
Anacostia 
Atlantic 
Highland 
Capitol Hill 
Newton 
The Village 
Apex 
Naylor 
Arlington Arlington, Va. 
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Jefferson 
Wilson 
State 
Glebe 
Buckingham 
Lee Hiway D/I 
Fairfax 
Mt. Vernon Open Air 
Airport D/I 
Herndon 
Centre 
Glymont 
Queens Chapel D/I 
Silver 
Hiser 
Villa 
Branch D/I 
Roth's Silver Spring 
Laurel 
ABC D/I 
Coral 
Hillside D/I 
Lust D/I 
Cheverly 
Viers Mill 
Hyattsville 
Allen | 
Marlboro 
Flower 
Rockville D/I 
Langley 
Druid 
Waldorf 


Falls Church, Va. * 
Arlington, Va. 
Falls Church, Va. 
Arlington, Va. 
Merrifield, Va. 
Fairfax, Va. 
Alexandria, Va. 
Arlington, Va. 
Herndon, Va. 
Alexandria, Va. 
Indian Head, Md, 
W. Hyattsville, Md. 
Silver Spring, Md. 
Bethesda, Md. 
Rockville, Md. 
Clinton, Md. 

Silver Spring, Md. 
Laurel, Md. 

Oxon Hill, Md. 
Bradbury Heights, Md. 
Hillside, Md, 
Beltsville, Md. 
Cheverly, Md. 
Viers Mill Village, Md. 
Hyattsville, Md. 
Takoma Park, Md. 
Marlboro, Md. 
Silver Spring, Md. 
Rockville, Md. 
Silver Spring, Md. 
Damascus, Md, 
Waldorf, Md. 





Charles La Plata, Md, 
Super Chief D/I Silesia, Md. 
[Verification - Jurat] 


COLLOQUIES BETWEEN THE COURT AND COUNSEL | 

MR. CASKEY: I don't want to interrupt the orderly process to 
make a statement but I do want to say that we do not understand that we 
are trying the case of the right of the Villa Theater to bid for an exclu- 
sive first-run in metropolitan Washington. We understand their case, 
as is, they want a mandatory injunction compelling us to license them 
day and date with other theaters in Washington and that there is no issue 
here of their right to bid for an exclusive first-run in the metropolitan 
area. 

THE COURT: I think it might be helpful if we have the contentions 
of the parties clearly stated. Is that your contention, Mr. Dooley ? 

MR. “OOLEY: Our contention, as laid out in the Second Amended 
Complaint, is that we want the pictures released to us simultaneously or 
made available to us simultaneously with the houses on F Street. 

THE COURT: In other words, that is what I understood your con- 


tention to be. That really means you want a first-run, a joint first-run 
with F Street houses, if I might coin that phrase. | 
MR. CASKEY: He doesn't want what the Ontario has. | 


THE COURT: No. 

* ca * 

THE COURT: How many more witnesses do you have, Mr. 
Caskey ? | 

MR. CASKEY: It seems to me, and Iam probably not entitled to 
a ruling on this, but it seems to me that the testimony that Mr. Norris 
offered as to cost, negative cost, cost of positive prints need not be 
duplicated for all the companies unless there is some contest about its 


* * * 


MR. CASKEY: But what I am saying is that in the last year or 
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so it is now possible to go north from Bethesda on Route 240 and when 
you come to Randolph Park Road turn right and that will bring you right 
into that shopping center where the Viers Mill Theatre is, and I think 
that is the road that Mr. Murphy followed. 

In that connection, if Your Honor please, I now offer in evidence 
as Defendant's Exhibit No. 27 this work of art, being a map of Washing- 
ton and indicating the location of various theatres. 

THE COURT: It will be considered an exhibit in the case. It 
will be admitted. 

I don't quite understand the difference between the two maps. » 

MR. CASKEY: They are identical maps; they are for different 
purposes, but they are identical maps. 

THE COURT: I think that will be very helpful. 

Call your next witness. 

MR. CASKEY: I don't know whether this is testimony or argu- 
ment. This map is in white and gray and green and blue, and whoever 
conceived it, whatever governmental agency conceived it, the gray area 
means built-up communities. What the intensity is it doesn't show, but 
the gray area means built-up area. 

* * * 

MR. CASKEY: This map is published by the United States Geo- 
logical Survey and was first released in October, 1957. Thereisa 
legend at the foot of the map that the gray tinted area indicates land- 
mark buildings; that the gray tint denotes the areas in which substantially 
all the building sites are occupied where its limits do not coincide with 
the town or city on the white area. 

Ali construction is denoted by black dots or squares. 

I don't know whether that is a very competent way of making 
proof, but we are so used to taking handouts from the Government -- 

THE COURT: As a matter of fact the topographic maps put out 
by the Geological Survey are probably the best maps in the United States. 


* x * 


MR. CASKEY: If Your Honor please, in connection with the two 


yellow sheets which were marked in evidence during Mr. Murphy's 
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testimony with regard to the attendance our calculation is that the 
matinee admission on Thursday was 41 percent of the total day's ad- 
missions. That on Saturday the percentage at the matinee, that is, up 
to 5:00 o'clock, was 32 percent. Those are tendered with some humility 
but I think they are correct. 

* * 

MR. CASKEY: That is my understanding. 

THE COURT: The distance between the northern District Line 
of the District of Columbia at Wisconsin Avenue, and Rockville, would 
run about 9 miles. 

MR. DOOLEY: I think that would be about right, Your Honor. 

MR. CASKEY: That is at the intersection of Western Avenue 
and Wisconsin Avenue. 

THE COURT: Western Avenue and Wisconsin Avenue; from that 
point to Rockville it would be about 9 miles. 

MR. DOOLEY: I think that is about right, Your Honor. 

MR. CASKEY: Have we got a ruler here? | 

THE DEPUTY CLERK: Yes, I have one. 

MR. CASKEY: Is there a scale on this map? (After EABUTINE 
on map) Just about 9 miles, Your Honor. 

THE COURT: This distance between Bethesda and Rockville I 
would say runs about 6 miles, is that so? 

MR. DOOLEY: I believe it is about 8, or 7 and a half. 

THE COURT: From the District Line to the end of Bethesda is 
more than two miles, is it not? 

MR. CASKEY: According to my calculation it is 2 miles from 
that intersection at Western and Wisconsin Avenues to the Bethesda 
Theatre, so that is 7 miles. I think it is closer to 7. : 

THE COURT: Beg pardon? 

MR. CASKEY: The Bethesda Theatre is two miles from the 


intersection of Wisconsin and Western, so subtracting 2 from 9 would 
give us 7. | 
THE COURT: F Street to Rockville is 15 miles. Nine miles 
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from the District Line to Rockville, and Bethesda to Rockville, do you 
say 7? 
MR. CASKEY: Just about; from the Bethesda Theatre, which 
is the northerly of the two theatres. 
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Defendant's Exhibit 7 
AGREEMENT between Loew's Incorporated, herein called "Loew's" and 
exhibitor hereinafter named, called "Exhibitor", operating the theatre(s) 
hereinafter designated: 

I. Loew's grants to Exhibitor (subject to the following provisions 
and those on the reverse hereof), and Exhibitor accepts a license under 
copyright to exhibit publicly the motion pictures specified in the Schedule, 
but only at the theatre, for the run, and on the playdates (as confirmed by 
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Loew's), provided for in this agreement. 

Exhibitor agrees to exhibit the picture(s) as TT in this agree- 
ment, and to pay the license fees specified in this agreement. 

On any engagement of more than one week, each week or fraction 
thereof shall be computed and accounted for in all respects asa separate 
unit. 

II. SLIDING SCALE: As to each "Sliding Scale" picture Exhibitor 
agrees to pay that percentage of the gross receipts determined by apply- 
ing the figures shown in the Sliding Scale Table to such receipts, either 
on the basis of "1" below (Total Gross Receipts) or ''2" below (Gross Re- 
ceipts Per Unit of Playing Time), depending upon which basis is provided 
for in said table, as follows: : 

1. If the actual total gross receipts of the engagement are less than the 
amount shown in Col.9 opposite "26%", Exhibitor pays 25% of such re- 
ceipts; but if they equal or exceed the figure shown in Col.8 but are less 
than that in Col.9 opposite "26%", then Exhibitor pays 26% of such receipts; 
and similarly as to each other percentage mentioned. 

2. The figures inserted in Cols. 8 and 9 are to be used as the basis for 
one unit of playing time--the respective days of the week to have the unit 
value shown in the Schedule in the Unit Allocations. The actual total gross 
receipts of the engagement are to be divided by the number of units of 
playing time of the engagement. If the quotient is less than the figure shown 
opposite "26%" in Col.9, Exhibitor pays 25% of such receipts; if the quo- 
tient equals or exceeds the figure shown in Col.8 but is less than that in 
Col. 9 opposite "26%", then Exhibitor pays 26% of such receipts; and simi- 
larly as to each other percentage mentioned. 





360 

As to both '"1"" and ''2" above, on any engagement of more than one 
week the license fee for each week or fraction thereof shall be computed 
separately. 

UI. EXHIBITOR AGREES NOT TO EXHIBIT ANY OF THE PICTURES 
COVERED BY THIS AGREEMENT ON THE SAME PROGRAM WITH MORE 
THAN ONE OTHER FEATURE, i.e., A PICTURE 4000 FEET OR MORE 
IN LENGTH. 

IV. PAYMENTS. As to each picture Exhibitor agrees to pay at the 
Exchange all fixed sums and guarantees herein provided for at least three 
(3) days before the date for shipment of the print to Exhibitor; and as to 
each participating picture agrees to pay the amount due Loew's for each 
full week of the engagement on the day following the end of such week and 
for any period less than a week, on the day following the end of the en- 
gagement. Each such payment shall be accompanied by a boxoffice state- 
ment covering the period for which the payment is made, showing the num- 
ber of admissions at the respective prices charged and the number of free 
admissions, at each performance, on forms furnished by Loew's, and 
signed by Exhibitor's cashier and countersigned by Exhibitor or the 
Manager. 

Loew's may C.O.D. for any indebtedness of Exhibitor to Loew's 
under this and/or any other contract. 

V. CLEARANCE AND RUN. Unless otherwise provided, clearance 
if any is to be computed from the last licensed date of exhibition of each 
picture. During the life of this contract Loew's agrees not to exhibit or 
license the exhibition of any said pictures in conflict with the "'run" or 
prior to the expiration of the clearance period, if any, in the Schedule 
specified, but any violation hereof shall not effect this contract except as 
to the particular picture involved, and the damage which may be claimed 
by Exhibitor and which may be awarded in any arbitration or litigation 
shall not exceed the amount of the license fee herein provided for such 
picture, or, if it is a participating picture, the amount of damage claimed 
or awarded shall be limited as stated in the last sentence of the "Default" 
clause. Such claim for damage (as limited above) shall be Exhibitor's 


361 | 
sole and exclusive remedy on account of such violation . If a second or 
subsequent run is herein granted, Exhibitor shall exhibit any the pic- 
tures on an earlier run if Loew's so requires. 

VI. Exhibitor agrees: to run each picture as delivered; to advertise 
each as a "Metro-Goldwyn-Mayer" picture and in all newspaper adver- 
tising and publicity issued by Exhibitor relating to each picture agrees 
to adhere to the form of announcement contained in the advertising matter 
issued by Loew's; to allow no print to leave Exhibitor's possession; not 
to exhibit any print at a time or place not herein licensed; and not to ad- 
vertise or announce in any manner any picture until after it completes 
its prior run in the same city, town or zone; and that Loew's may in ad- 
dition to all other rights and remedies withhold delivery to Exhibitor of 
any picture as to which any violation hereof occurs. 

VII. DEFINITIONS. "Participating pictures" means that the license 
fees therefor are to be computed wholly or partly upon a percentage of the 
theatre's gross receipts; "gross receipts" means all monies, exclusive of 
admissions tax collected, received by Exhibitor for the privilege of gaining 
admission to the theatre and/or of viewing the performance, regardless of 
the nature or denomination of the charge; "admissions tax" means any tax 
imposed by law upon the patron which Exhibitor is required by law to col- 
lect on behalf of the taxing jurisdiction and which is separately stated on 
the ticket. "Exchange" means Loew's Exchange from which Exhibitor 
is served. : 

VIII. SPECIAL PROVISIONS, PLAYDATES, etc. Regardless of the 
maximum number of days exhibition provided for in the Schedule for any 
of the pictures, this license is limited to the right to exhibit each picture 
only at the theatre specified in this agreement, and only for the number of 
days and on the exhibition date(s) booked by Exhibitor and confirmed by 
Loew's in writing; and said license includes no right of exhibition by 
means of any print other than that furnished Exhibitor by Loew's for the 
express purpose of exhibition on the date(s) so confirmed for said theatre. 
Exhibitions between midnight and 6 A.M. are not permitted hereunder un- 
less otherwise stated. : 
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IX. SELECTION OF PLAYDATES. Unless definitely specified or 
otherwise agreed upon or provided for in the Schedule, the exhibition 
date(s) of each picture shall be determined as follows: Subject to prior 
runs and/or clearance granted or hereafter granted other exhibitors by 
Loew's, and subject to the availability of a print for the run herein granted 
to Exhibitor, Loew's shall mail written notice of the date each picture will 
be available to Exhibitor, such mailing to be at least 15 days before the 
specified available date. Within 14 days after such mailing Exhibitor shall 
select and notify Loew's in writing of exhibition date(s) within the 30 days 
commencing on the available date. If the date(s) Exhibitor so selects shall 
have been assigned to another exhibitor, Exhibitor shall forthwith select 
another date(s) falling within said period. Upon failure of Exhibitor to 
select a playdate(s) as herein provided Loew's may designate same by 
mailed notice. 

X. PRINTS. Loew's agrees to deliver a print suitable for exhibition 
of each picture to Exhibitar or Exhibitor's agent at the Exchange or toa 
common carrier designated by Exhibitor and acceptable to Loew's, or to 
the Postal authorities for mailing. Exhibitor agrees to return each print 
and the reels and containers thereof to the Exchange in the same condition 


as when received (reasonable wear and tear due to proper use thereof ex- 
cepted) immediately after the last exhibition and to pay transportation 
charges both ways, except that if directed to ship elsewhere Exhibitor 
shall so ship, transportation charges collect. Exhibitor agrees to pay 


Loew's the cost of replacement of any print or part of print lost, stolen, 
destroyed or damaged between delivery by Loew's and return by Exhibitor. 

XI. ASSIGNMENT. Neither party may assign this agreement with- 
out the other's written consent and assignee's written acceptance, except 
that Loew's may without Exhibitor's consent assign it to any subsidiary 
or affiliate. Loew's consent to assignment by Exhibitor shall not relieve 
Exhibitor of liability hereunder unless Loew's specifically releases Ex- 
hibitor therefrom in writing. 

XII. TAXES. Exhibitor agrees to pay to Loew's the amount of all 
taxes imposed by any statute or ordinance now in effect or hereafter 
enacted, levied or based upon the license, delivery, exhibition, possession 
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or use by Exhibitor of any prints of said pictures, or upon the grant or 
exercise of this license, or based upon or measured by the license fees 
or any part thereof, however determined, paid or payable by Exhibitor 
under this agreement. ''Taxes" as used in this Article shall be deemed 

to include, but shall not be limited to taxes, fees, assessments, charges, 
imposts; levies; excises, however designated, whether as a sales, gross 
income, gross receipts, storage, use, consumption, license, compensating, 


excise or privilege tax or other like designations, if the exact amount 

of any tax is not definitely fixed or cannot be exactly determined, Loew's 
may estimate the amount of such tax and Exhibitor shall pay Loew's such 
estimated amount upon demand therefor, provided that upon final deter- 
mination of the exact amount Exhibitor shall be entitled to repayment of 


or credit for any amount paid in excess of the tax. 

XI. DEFAULT. If Exhibitor violates any of the provisions of this 
agreement or becomes insolvent or is adjudicated bankrupt or executes 
an assignment for creditors or a receiver is appointed for any of Exhibi- 
tor's property, or if Exhibitor violates any of the provisions of any other 
exhibition contract(s) heretofore or hereafter made with Loew's, then 
in any of said events, Loew's may either (1) terminate this contract or (2) 
terminate this and such other contracts or (3) suspend delivery of further 
pictures hereunder (and, if Loew's elects, also under any of all such other 
contracts) pending compliance by Exhibitor. Said remedies shall be in 
addition to and without prejudice to any right or remedy Loew's has at 
law, in equity, or provided for elsewhere in this agreement, on account of 
any such violation or breach. If Exhibitor fails or refuses to pay any Li- 
cense fee due under this or any such other contract, Loew's may declare 
such failure or refusal a breach of this entire contract, or a breach of this 
and such other contract(s) and Loew's shall then have the right to recover 
as damages therefor the amount payable as license fees of all pictures so 
cancelled and not theretofore exhibited and paid for. If Loew's wilfully 
fails or refuses to deliver any picture licensed hereunder, the amount of 
damages which may be claimed or awarded therefor in any litigation or 
arbitration shall in no event exceed the license fee herein provided there- 
for. As to any picture licensed, or designated on guarantee against a 
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participation in receipts, said damage shall not exceed such guarantee; 
and as to a picture on straight percentage, the damage may not exceed an 
amount to be determined as provided under "Liquidated Damages." 

XIV. PREVENTION OF PERFORMANCE. If Exhibitor is prevented 
from exhibiting, or Loew's from delivering any of said pictures for any 
cause beyond its direct control this license in respect to each such pic- 
ture shall terminate and revert to Loew's without liability on the part of 
either party, if written notice of such prevention and its cause is given 
within a reasonable time thereafter; provided that if non-performance by 
Exhibitor for any cause continues thirty (30) days or more either party 
may terminate this agreement. 

XV. PARTICIPATING PICTURES. As to each participating picture, 
Exhibitor agrees to account to Loew's for each person admitted (except 
free admissions when approved by Loew's) on the basis of the respective 
admission prices in effect at the theatre at each performance during the 
entire engagement of the picture. Admissions tax collected shall not be 
included in computing Loew's share. As to each participating picture Ex- 
hibitor agrees: that at all times during its engagement only serially num- 
bered tickets will be used, with a separate and distinct series for each 
established price; that each such ticket shall have imprinted thereon -- in 
addition to the serial number on each half of the ticket--the name of the 
theatre to which admission is given, the net admission price exclusive of 
admission taxes, all admissions taxes, and the total of such price and taxes; 
that the tickets of each series will be issued consecutively in the order of 
the serial numbers of the particular series; that a separate such ticket 
will be issued to each person admitted and that upon presentation of such 
ticket by the patron a stub bearing the entire serial number shall be re- 
turned to the patron; and that not more than one series of tickets of each 
price class will be used during the engagement of any such picture. All 


money accruing to Loew's as its share of the receipts of any participating 
picture shall be held by Exhibitor in trust for Loew's. At all times upon 
such date(s) Loew's may check the sale of tickets and all receipts there- 
from, for which purpose Loew's representatives shall have free access to 
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all parts of the theatre and premises, including the boxoffice and may 
examine all ticket machines and devices, tickets and stubs, and all en- 
tries in Exhibitor's books and records pertaining to the receipts of each 
such picture. Loew's will instruct the checker to leave at the theatre a 
copy of each boxoffice statement which has been signed by the checker 
and by or for Exhibitor; and if such copy is not left will furnish it upon 
written request made promptly after the engagement by Exhibitor. Loew's 
may, also, audit at any time after conclusion of its engagement all Ex- 
hibitor's books and records pertaining to or useful in determining the cor- 
rect and accurate receipts of each participating picture, and also Exhibi- 
tor's books and records concerning Exhibitor's operating expense if it is 
an element in computing the license fee, in computing operating expense 
all income--such as Exhibitor's returns from renting and sub-renting 
space in the building--shall be deducted from such expense. LIQUIDATED 
DAMAGES. If Exhibitor fails or refuses to exhibit any participating pic- 
ture as provided in this contract Exhibitor shall pay as to each such pic- 
ture, as liquidated damages for each day it should have been exhibited 
(in addition to any fixed sums payable in respect to such picture) a sum 
equal to the percentage specified in the Schedule, or designated by Loew's 
of the theatre's average daily gross receipts during the exhibition thereof 
of all of Loew's participating pictures during the ninety (90) days prior 
to the date of such failure or refusal. If none of Loew's features were ex- 
hibited thereat on participating basis during such period, the average to 
be used shall be the theatre's average daily gross receipts during the 30 
operating days prior to the date of such failure or refusal. . 

XVI. GENERAL RELEASE means the public exhibition of a picture 


under license by Loew's (except any roadshow, tryout, preview or pre- 
release exhibition) at any theatre in the territory served by the Exchange 
for 3 consecutive days, at such theatre's usual admission prices. Loew's 
agrees that each of said pictures shall be generally released not later than 
8 months from the date of this application; and that each shall be made 


available as provided in this agreement but not later in any event than 18 
months after its general release in said territory. : 
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XVIL WAIVER. The waiver by either party of any breach or de- 
fault by the other shall not be construed as a waiver of any other or sub- 
sequent breach or default by such other party. 

XVI. ACCEPTANCE OF APPLICATION. This instrument is only 
an application for license, and not binding until accepted in writing without 
alteration by an officer of or any person duly authorized by Loew's and 
notice of acceptance sent Exhibitor as herein provided. Acceptance or 
deposit of any check or other consideration given by Exhibitor or deli- 
very of a print or sending of notice of availability, or furnishing of ac- 
cessories, shall not be deemed acceptance hereof. Unless notice of ac- 
ceptance is sent Exhibitor by mail or telegraph within 30 days after 
date hereof, this application shall be deemed withdrawn. Upon acceptance 
as above provided, a duplicate copy signed by Loew's shall be forwarded 
Exhibitor. Approval or rejection of this application shall not be deemed 
an approval or rejection of any other application signed by Exhibitor at 
the same time or at any other time. 

XIX. THIS CONTRACT IS COMPLETE AND NO PROMISES OR 
REPRESENTATIONS HAVE BEEN MADE BY EITHER PARTY TO THE 
OTHER EXCEPT AS SET FORTH HEREN. 


EXHIBITION CONTRACT FEATURE PRODUCTIONS [2] 
METRO-GOLDWYN-MAYER PICTURES 
Distributed by LOEW'S INCORPORATED 
HOME OFFICE: 1540 Broadway, New York, N. Y. 


Notice to Exhibitor: This is not a Standard Form of Contract. It has been 
formulated individually by Distributor. 











SCHEDULE 
Release Numbers and Titles Consec- Rental or 
of Motion Pictures utive Minimum 
days run Guarantee 
Col. 1 Col. 2 Col. 3 


Reprint) 
632 ANNIE GET YOUR GUN 2/3 12.50 








367 
RUN: First run in Rockville, Md. 21 days after first run Washington, 

D.C., or as available. | 
CLEARANCE: 7 days from first date of availability over Rockville 

Drive-In, Rockville, Md. 7 days ahead of Gaithersburg, Md. 
Exhibitor agrees to play the motion pictures covered by this agreement 
in order of general release in the Exchange territory, if and as available 
by Loew's. 

For the right to exhibit the M-G-M Trallers of said motion pictures 
of said theatre only, subject to all applicable provisions of this agree- 
ment, Exhibitor agrees to pay the respective fees shown in the Schedule 
under "Trailer Fees." Unless otherwise specified herein each Trailer 
is to be shipped in time for use 7 days in advance of the first play-date 
of the picture to which it relates; and returned to the Exchange or as 
otherwise directed by Loew's not later than such play-date. | 

Exhibitor by signing this application acknowledges that each picture 
covered by this agreement has been offered separately and that the licensing 
of each has been separately negotiated and severally agreed upon, and that 
Loew's has not conditioned the licensing of any of the pictures covered by 
this agreement upon the licensing of any other picture or pictures-- 
features, junior features or newsreels. Licensing of more than one pic- 
ture hereunder is solely for business convenience. 

IN WITNESS WHEREOF THE EXHIBITOR, below named, operating 
the theatre in the location below named, has executed this application on 
the date below indicated 

3/20/57 VILLA _ ROCKVILLE, MD. Exhibitor: ORBO 


Date Executed Theatre City & State 


THEATRE CORP. -- a Corporation 


Accepted, Approved and Countersigned at New York, N., Y. 
Date: April 5, 1957 By /signed/ 
Partner--General Manager--Officer 


LOEW'S INCORPORATED BY: /signed/ 
Vice-President or Sales Manager 
Wash. D.C. Eckman D 71 3/28/57 D 3481 
Exchange Salesman Sec. Unit Exhibitor's Sales Contract Number 
=i Card Chart 7 
r 
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[Page 1 same as J. A. #359 ] 


[2] 
EXHIBITION CONTRACT FEATURE PRODUCTIONS 


ME TRO-GOLDWYN-MAYER PICTURES 
Distributed by LOEW's INCORPORATED 
HOME OFFICE: 1540 Broadway, New York, N. Y. 


Notice to Exhibitor: This is not a Standard form of Contract. It has been 
formulated individually by Distributor. 


SCHEDULE 


Release Numbers and Consec- Rental or 
Titles of Motion Pictures utive Days Minimum 
Run Guarantee 


Col. 1 Col.2 Col. 3 
THE POWER 
AND THE PRIZE 2/3 12. 50 


RUN: First run in Rockville, Md. 21 days after first run Washington, 
D.C., or as available. 


CLEARANCE: 


7 days from first date of availability over Rockville Drive-In, 
Rockville, Md. 7 days ahead of Gaithersburg, Md. 


Exhibitor agrees to play the motion pictures covered by this agreement 
in order of general release in the Exchange territory, if and as avail- 


able by Loew's. 


ak * . * aK 


IN WITNESS WHEREOF THE EXHIBITOR, below named, operating the 
theatre in the location below named, has executed this application on the 
date below indicated. 


3/20/57 VILLA _ Rockville,Md. Exhibitor: ORBO THEATRE 
Date Executed Theatre City & State CORP. 


Accepted, Approved and Countersigned 
at New York, N. Y.: Date: April 5, 1957 By (Signed) 


Vice-President or Sales Manager 


Exchange: Wash.D.C. Salesman: Eckman Section: D Unit Number: 71 
Exhibitor's Record Card: 3/28/57 Sales Chart: D Contract Number: 
3480. 
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[Page 1 same as J.A. #359] 
EXHIBITION CONTRACT FEATURE PRODUCTIONS [2] 


METRO-GOLDWYN-MAYER PICTURES 
Distributed by LOEW'S INCORPORATED 
HOME OFFICE: 1540 Broadway, New York, N. Y. 


Notice to Exhibitor: This is not a Standard form of Contract. It has been 
formulated individually by Distributor. 


SCHEDULE 

Release Numbers Consec- _ Rental or % of All | 

and Titles of utive Days Minimum Gross Trailer 

Motion Pictures Run Guarantee Receipts Fees 
Col. 1 Col. 2 Col. 3 Col. 4 Col. 6 

729 THISCOULD 2/3 30% 2.00 
BE THE ; 
NIGHT 

RUN: ist run Rockville, Md. 21 days after 1st run Washington, D.C. or 
as available. 

CLEARANCE: 


7 days from ist date of availability over Rockville Drive In, 
Rockville, Md. 7 days ahead of Gaithersburg, Md. 


* * * * 


IN WITNESS WHEREOF THE EXHIBITOR, below named, operating the 
theatre in the location below named, has executed this applies on the 
date below indicated. 


Date Executed: 6/19/57 Theatre: VILLA City & State: Rockville Md. 
Exhibitor: ORBO THEATRE CORP. 
ie Approved and Countersigned at New York, N. Y. Date: July 18, 


1957 
By: INDEPENDENT THEATRES, INC 


Loew's Incorporated By: /s/ Harley Davidson 
(Signed) ) 
Vice-President or Sales Manager 


Exchange: Wash.D.C. Salesman: Eckman Section: 71 Unit Number: D 
Exhibitor's Record Card: 6/27 dp Sales Chart: J Contract Number: 6400 
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[Page 1 same as J. A. #359] 
EXHIBITION CONTRACT FEATURE PRODUCTIONS [2] 


METRO-GOLDWYN-MAYER PICTURES 
Distributed by LOEW'S INCORPORATED 
HOME OFFICE: 1540 Broadway, New York, N. Y. 


Notice to Exhibitor: This is not a Standard form of Contract. It has been 
formulated individually by Distributor. 


Release Numbers Consec- % of All To be exhibited 


and Titles of Mo- _utive Gross_ on below speci- 
tion Pictures Days Receipts fied days of Trailer 
Run week Fees 
Col. 1 Col. 2 Col. 4 Col. 5 Col. 6 
722 LIZZIE 2/3 30% 2.00 
734 SOMETHING 
OF VALUE +) 35% F.S.S.M. T. 2.00 


Run: First run in Rockville, Md. 21 days after first run Washington, 
D.C., or as available. 


Clearance: 
7 days from first date of availability over Rockville Drive In, 
Rockville, Md. 7 days ahead of Gaithersburg, Md. 


* * * * 


IN WITNESS WHEREOF THE EXHIBITOR, below named, operating the 
theatre in the location below named, has executed this application on the 
date below indicated: 


Date Executed: 7/12/57 Theatre: VILLA City & State: Rockville, Md. 
Exhibitor: ORBO THEATRE CORP. 


Accepted, Approved and Countersigned at New York, N. Y. Date: August 
8, 1957 
By: INDEPENDENT THEATRES, INC. 
Loew's Incorporated By: (signed) s/ Harley Davidson 
Vice-President or Sales Manager 


LOEW'S INCORPORATED BY: /s/: 
Exchange: Wash.D.C. Salesman: Eckman Section: B Unit Number: 71 
Exhibitor's Record Card: 7/25/57 Sales Chart: D Contract No.: 7502 


i 
———— ae 


4» 4 
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[Page 1 same as J.A. #359] 
EXHIBITION CONTRACT FEATURE PRODUCTIONS © [2] 


ME TRO-GOLDWYN-MAYER PICTURES 
Distributed by LOEW'S INCORPORATED 
Home Office: 1540 Broadway, New York, N. Y. 


Notice to Exhibitor: This is not a Standard form of Contract. It has been 
formulated individually by Distributor. 


SCHEDULE 
Release Numbers Consec- 4% of All To be exhibited 
and Titles of Mo- utive days Gross on below speci- Trailer 
tion Pictures run Receipts fied days of week Fees 


735 MAN ON FIRE 5 35% FSSMT : 2.00 





RUN: First run in Rockville, Md. 21 days after first run Washington, 
D.C. or as available. 


CLEARANCE: 
7 days from first date of availability over Rockville Drive In, 
Rockville, Md. 7 days ahead of Gaithersburg, Md. 


* * * % ae 


IN WITNESS WHEREOF THE EXHIBITOR, below named, operating the 
theatre in the location below named, has executed this application on the 
date below indicated. 


Date Executed: 7/22/57 Theatre: VILLA City & State: ROCKVILLE, MD. 
Exhibitor: ORBO THEA. CORP. By Independent Theatres, Inc. 
Accepted, Approved and Countersigned at New York, N. Y. Date: August _ 
28, daa LOEWS INCORPORATED By /s/ Harley Davidson 


LOEW'S INCORPORATED By: (signed) 
Vice-President or Sales Manager 


Exchange: WASH DC Salesman: ECKMAN Section: D 
Unit Number: 71 Exhibitor's Record Card: 8/1/57 Sales Chart: D 
Contract Number (Bid): 7762 
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Defendant's Exhibit No. 16 
[Filed February 18, 1958] 


COLUMBIA PICTURES 
CORPORATION 
928 New Jersey Ave. NW 
Washington 1, D.C. 
December 12th, 1955 


Mr. Bernard R. Sorkin 
Schwartz & Frohlich 

19 East 70th Street 

New York 21, New York 


Dear Bernie: Re: Villa Theatre, Rockville, Md. 

I have your letter of November 30th, concerning the above situation. 

This theatre is now being handled and booked by the Independent Theatres 
Service, who inform me that they are satisfied with a 21 day availability 
after first run Washington. 

The only conflict that may occur would be in the spring when the Rock- 
ville Drive-In reopens. They formerly held clearance over the Milo 
Theatre, Rockville, which was the previous name of the Villa. Since 

the new owners have taken over they have spent considerable money re- 
furnishing the theatre, and it is being run in a much better manner than 
by the previous operators. 

I am of the opinion that we should do nothing in this situation until spring. 


Kindest regards 
Sincerely 


/s/ Ben Caplon 
be - f Branch Manager 


[Filed February 11, 1958] 
Defendant's Exhibit No. 17 


K-B THEATRES 
4813 Massachusetts Ave. NW 
Washington 16, D.C. WOodley 6-4600 


Columbia-Ben Caplon February 1, 1956 
United Artists - Al Kane 

Allied Artists - Milt Lipsner 

Warner Brothers - Ben Bache 

Republic - Jake Flax 
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Dear Sir: 
This will advise you that the Rockville Drive-In will open for 
business on Thursday, March 15, 1956. 
We expect to be served pictures from you on our 21-day avail- 


ability. 
‘Very truly yours, 


MJG/br /s/ Marvin J. Goldman 


[Filed February 11, 1958] 
Defendant's Exhibit No. 18 


INDEPENDENT THEATRES INC. 
203 Eye Street, N. W. 
Washington 1, D. C. 


March 27, 1957 


Mr. Ben Caplon 

Columbia Pictures Corp. 

928 New Jersey Avenue, N. W. 
Washington, D.C. 


Dear Ben: | 
Please accept this letter as a formal request to bid for your pro- 

duct for the Villa Theatre, Rockville, Md. first (1st) run Rockville, Md. 
Would appreciate your acknowledgement of the above at your ear- 

liest convenience. 
Kindest regards. 


Sincerely, 

HD/scs /s/ Harley Davidson 
[Filed Feb. 11, 1958] 

Defendant's Exhibit No. 26 . 
THEATRE PICTURE ADMISSIONS FILM RENTAL 
Palace Teahouse August Moon $105,792.00 $ 55,612.00 

(Loew's) 3 

Capitol Strategic Air Command(Para.) 61, 320. 00 35, 119. 00 
Capitol War and Peace (Para) 103, 065. 00 40,879.00 
Columbia The Kentuckian (UA) 36,840.00 12,790.00 


Columbia Sweet Smell of Success (UA) 38,983.00 12,977.00 
Palace §_ Trapeze (UA) 97,735.00 50,116.00 








[Filed 2~11-58] Def's. Ex. 44 
Page 1 
VILLA THEATRE, ROCKVILLE, MD. 


COMPARISON OF VILLA ADMISSIONS AND FILM RENTAL TO ADMISSIONS AND FILM RENTAL AT 


SILVER, HISER, BETHESDA, ROTH'S AND VIERS-MILL ON IDENTICAL PLAYDATES AND FEATURES 
eens £0002) 


Villa Theatre Identical Days 

Playdates Admission Film Theatre Admission Film 
Dist. Picture Receipts Renta Receipts Rental 
Para. Artists & Models 3/3-5/56 $ 810 $ 329 Silver $1503 $ 501 
Para. Anything Goes 5/5-7/56 267 106 Silver 981 233 
Para. Funny Face 6/30-7/2/57 315 147 Silver 1095 274 
Hiser 1036 363 

Para. Delicate Delinquent 8/9-15/57 1162 462 Silver 4233 1501 
Hiser 3542 1170 

Loew's Tender Trap 12/31-1/2/56 903 314 Bethesda 1405 562 
Loew's ‘I'll Cry Tomorrow 4/28-5/2/56 861 428 Silver 2211 884 
Hiser 1124 629 

Loew's Diane 2/25-27/56 494 128 Roth's 686 150 
Loew's The Swan 5/26-28/56 593 236 Silver 1415 566 

Loew's Teahouse of the 

August Moon 2/24-27/57 603 218 Viers-Mill 1504 526 

Silver 1697 594 

Bethesda 1480 592 

Fox Lt. Wore Skirts 2/18-20/56 663 231 Silver 1704 580 
Bethesda 1226 356 

Fox Carousel 4/14-18/56 710 358 Silver 1886 566 
Hiser 1497 1392 

Fox 6th of June 1/8-10/56 367 128 Roth's 817 286 
WB Billy Mitchell 2/11-13/56 694 299 Viers-Mill 1246 374 
Silver 1557 545 


LE 


Def's. Ex. 44 
Page 2 


Villa Theatre Identical Days 
Playdates Admission Film Theatre Admission Film 


Dist. Picture Receipts Rental Receipts Rental 


WB Helen of Troy 3/10-12/586 $ 806 $ 326 Silver $1375 $ 481 
WB Miracle in Rain 5/20-21/56 209 72 Roth's 340 102 
WB Animal World- 
Goodbye My Lady 1/22-23/56 295 88 #Viers-Mill 558 139 
WB Top Secret Affair 3/17-18/57 225 78 Bethesda 442 105 
WB The DI 7/26-8/1/57 1088 541 Silver 2031 711 
(Played 7/26-30 Only) 
Hiser ' 1395 558 ry 
(Played 7/26-29 Only) a 
WB Prince & Showgirl 8/23-27/57 871 303 Silver 2996 899 
UA Indian Fighter 2/4-6/56 817 285 Silver 1403 351 
Hiser 1111 478 
UA Ambassador's 
Daughter 9/23-25/56 274 96 Silver 1012 253 
Hiser 580 203 
Col. Eddie Duchin Story 11/25-26/56 244 73 Roth's 484 145 
Col. Full Of Life 3/24-25/57 177 53 Hiser 670 235 





[Filed Feb. 11, 1958] Prepared From Exhibit 
Defendant's Exhibit No. 45 No. 10 
VILLA THEATRE 


PER UNIT COMPARISON OF ADMISSION RECEIPTS LESS FILM REN- 
TAL ACCORDING TO NUMBER OF DAYS AFTER 1ST RUN WASHINGTON, 
(12/2/55 - 9/28/57) 


NO. OF DAYS NUMBER AVE RAGE 
AFTER 1ST RUN OF PER 
WASHINGTON UNITS _ _UNIT 


1-30 145 $ 64.27 
31-45 163 63.85 
46-60 76 61.44 


61-90 67 71.57 
91-150 64 70. 03 
Over 150 70.00 








[Filed Feb. 11, 1958] 


Villa Theatre, Rockville, Md. 
Analysis of Net Profit on 20 Highest Grossing Pictures 


Day's Number 


Operating Net of Days After 


Def's. Ex. 49 


47 
44 
23 
17 


31 
126 
23 
30 
11 
30 


&e8RR ge 


DF 3/29-30 


LLE 


Dist. Picture Playdates Days of Admission Film Gross 

Week Receipts Rental Profit Expenses Profit 1st Run Wash. 
eS Orie Srolit Expenses Profit 19t Run Wash, 
Fox Anastasia 3/26-4/1/57 TWTFSSM $1,260 $354 $ 906 $1,092 ¢i8@> 
Fox Tall Men 12/2-6/55 FSSMT 1, 190 476 714 780 663 
Para Delicate Delinquent 8/9-15/57 FSSMTWT 1,162 461 701 1,092 9d 
WB ~The DI 7/26-8/1/57 FSSMTWT 1,088 541 547 1,092 45) 
BV Cinderella 5/31-6/5/57 FSSMTW 1,042 530 512 936 424> 
Fox Love Me Tender — 1/6-8/57 SMT 1, 015 404 611 468 143 
WB Giant 4/24-30/57 WTFSSMT 1,006 452 552 1,092 (5385 
Loew's Tender Trap 12/31-1/2/56 SSM 9022 326 576 468 108 
WB Prince & Showgirl 8/23-27/57 FSSMTWT 871 303 568 1,092 G24 
Fox Girl Can't Help It 2/10-12/57 SMT 869 304 565 468 97 
Loew's I'll Cry Tomorrow 4/28-5/2/56 SSMTW 860 428 432 936 504) 
BV Westward the Wagons 2/3-4/57 SM 858 300 558 312 246 
UA Indian Fighter 2/4-6/56 SSM 817 284 533 468 65 
Para Artists & Models 3/3-5/56 SSM 810 328 482 468 14 
WB Helen of Troy 3/10-12/56 SSM 806 320 486 468 18 
AA. Friendly Persuasion -$/3-4/57 = «SM - 786 «-314.~- «472-812 160 - 
Fox Desk Set 7/19-23/57 FSSMT 731 8272 509 780 C271) 
WB Gentlemen Marry Brunettes 12/10-13/55 SSMT 732 219 65613 624 iq 
Loew's Something of Value 8/2-6/57 FSSMT 730 254 8476 780 304. 
Fox Wayward Bus 7/13-18/57 SSMTWT 721 246 4475 «= 936 461. 





[Filed Feb. 11, 1958] Villa Theatre, Rockville, Md. Def's. Ex. 50 





Analysis of Net Profit on 20 Highest Gross Profit Per Unit Engagements Page 1 
Day's Number 
Dist. Picture Playdates Days of Admission Film Gross Operating Net of Days After 
Week _ Receipts Rental Profit Expenses Profit 1st Run Wash. 

RKO King Kong 1/26/57 Sat. $ 437.95 $ 15.00 $422.95 $ 156 $266.95 Over 20 Years 
Fox Mr. Allison — 1/11-12/67 TF 373.40 25.00 348.40 312 36.40 84 
Equity Frankenstein (8/2-3/56 TF 371.25 30.00 341.25 312 29.25 Over 20 Years 

" Beast With 1,000,000 Eyes ( 
WB Rebel Without Cause 1/26-27/56 TF 489.11 170.33 318.78 312 6. 78 86 
Loew's Wizard of Oz 5/19/56 Sat. 328. 33 17.50 310.83 156 154. 83 276 
UA Stranger on Horseback 12/29-30/55 TF 345.86 40.00 305.86 312 ‘4 6. 14° 22 
RKO Tarzan's Hidden Jungle 9/22/56 Sat. 306. 70 15.00 291.70 156 135. 70 Released 1955 
Prm Adv. of Robin Hood 2/2/57 Sat. 303. 05 17.50 285.55 156 129.55 Released 1938 
Fox Shores of Tripoli 11/17/56 Sat. 295.80 15.00 280.80 156 124.80 Released 1942 
BV Westward the Wagons 2/3-4/57 SM 858.50 300.48 558.02 312 246. 02 34 
Univ. Running Wild (1/19-20/66 TF 368.87 110.10 258.77 312 63.23" 34 

" Tarantula ( 
Col. Gun Fury 6/2/56 Sat. 269.57 15.00 254.57 156 98.57 Released 1953 
Loew's Quentin Durward 12/27-28/55 TW 335.36 83.67 251.69 312 60.31 40 
Fox White Witch Doctor (1/ 11-12/57 FS 405.60 30.00 375.60 312 63.60 Released 1953 
RKO Badman's Territory ( 
UA Beast of Hollow Mt. (3/10-11/67 SM  §55. 60 55.00 500.60 312 188.60 Released 8/28/56 
UA Robinson Crusoe ( Released 1954 
Fox Love Me Tender 1/6-8/57 SMT 1,015.50 404.17 611.33 468 143. 33 31 
RKO Tarzan's Savage Fury 12/29/56 Sat. 253. 60 15.00 238.60 166 82.60 Released 1952 


8L& 


Villa Theatre, Rockville, Md. Def's. Ex. 50 
Analysis of Net Profit on 20 Highest Gross Profit Per Unit Engagements Page 2 


Day's Number 


Dist. Picture Playdates Daysof Admission Film Gross Operating Net of Days After 
Week Receipts Rental Profit E ses Profit 1st Run Wash. 

Para 3 Ring Circus 10/5-6/56 FS $ 376.45 $ 22.50 $353.95 $ 312 $ 41.95 615 

AA Friendly Persuasion 3/3-4/57 SM 785.95 314.38 41,57 312 159.57 46 


Col. Law vs. Billy The Kid 11/10/56 Sat. 248.00 15.00 233.00 156. 77.00 Released 1954 








[Filed Feb. 11, 1958] 


Villa Theatre, Rockville, Md. 
Analysis of 20 Highest Gross Profit Per Unit Engagements on Daily Basis 





Picture Playdates Units 
King Kong 1/26/57 (2) Sat. 
Mr. Allison 97/11-12/57 (2) TF 
Frankenstein (8/2-3/66 (2) TF 


Beast With 1,000,000 Eyes ( 


Rebel Without Cause 
Wizard of Oz 

Stranger on Horseback 
Tarzan's Hidden Jungle 
Adv. of Robin Hood 
Shores of Tripoli 
Westward the Wagons 


Running Wild 
Tarantula 


Gun Fury 
Quentin Durward 


White Witch Doctor 
Badman's Territory 


Beast of Hollow Mt. 
Robinson Crusoe 


Love Me Tender 
Tarzan's Savage Fury 
3 Ring Circus 


1/26-27/56 (2) TF 
5/19/56 (2) Sat. 
12/29-30/655 (2) TF 


9/22/56 (2) Sat. 
2/2/57 (2) Sat. 
11/17/56 = (2) Sat. 
2/3-4/57 (2) SM 


(1/19-20/66 (2) TF 
( 


6/2/56 (2) Sat. 


12/27-28/55 (2) TW 


(1/11-12/57 (3) FS 
( 


(3/10-11/57 (4) SM 
( 


1/6-8/57 (5) SMT 
12/29/56 (2) Eat. 
10/5-6/56 (3) FS 





Admission Film 


$ 437.95 $ 15.00 


373,40 25. 00 
371,25 30. 00 
489.11 170.33 
328. 33 17.50 
345. 86 40. 00 
306. 70 15. 00 
303. 05 17.50 
295. 80 15. 00 
858.50 300.48 
368.87 110.10 
269.57 15. 00 
335. 36 83. 67 
405. 60 30. 00 
555. 60 55. 00 
1,015.50 404.17 
253. 00 15. 00 
376.45 22.50 


Def's Ex. 51 
Page 1 


Admission Receipts Less Film Rental Number 


Gross Gross Profit of Days After 


95 


348. 40 


341, 


318. 
310. 
305. 
291. 
285, 
280. 
558. 
258. 


254, 
251. 
375. 


500. 


611. 
238. 
353, 


25 


78 
83 
86 
70 
55 
80 
02 
717 


57 
69 
60 


60 


33 
60 
95 


$422. 95 
174.20 
170. 63 


159. 39 


310,83 - 


152.93 
291. 70 
285. 55 
280.(80 
279.01 
129. 39 


254.57 
125.85 
187.80 


250. 30 


203. 78 
238.60 
176. 98 


& Days Receipts Rental Profit Per Day _1st Run Wash. 
$422. 


Over 20 Years 
84 
Over 20 Years 


86 

276 

22 
Released 1955 
Released 1938 
Released 1942 

34 
Released 1953 


08s 


Released 1953 
40 
Released 1953 


Released 8/25/56 


31 
Released 1952 
615 


Dist. 


AA 
Col. 





Def's Ex. 51 
Villa Theatre, Rockville, Md. Page 2 
Analysis of 20 Highest Gross Profit Per Unit Engagements on Daily Basis 
Admission Receipts Less Film Rental Number 

Picture . Playdates Units . Admission Film Gross Gross Profit of Days After 

& Days Receipts Rental Profit Per Da 1st Run Wash. 
Friendly Persuasion 3/3-4/57 (4) SM $ 785.95 $314. 38 $471.57 $235.79 46 
Law vs. Billy The Kid 11/10/56 (2) Sat. 248. 00 15.00 233.00 233.00 Released 1954 


T8é 
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POR THE, RETRACT OF COLLINEAR Stain Ce of Appeals 


District of Columbia Circuit 
) _ FLED ayezis 
No. 14, 362 . Sapna? ; 
ial aaa 7 CLERE 

ORBO THEATRE CORPORATION, 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The questions herein presented are: 


Le Whether in an anti-trust suit a witness duly qualified as an 
expert witness may offer an opinion based on statistical data 
gathered by means of a random survey conducted under the 
Supervision of the said expert. 


2. Whether the clearance contracts between the appellee- 
distributors and first run exhibitors are contracts in unreasonable 
restraint of trade. 


3. Whether the Trial Court erred in declining to consider 
the question of the Appellant's right to an availability of less 
than 21 days, even though the Appellants were denied a license 


for simultaneous exhibition with first-run theatres. 








JURISDICTIONAL STATEMENT . . 2. . . . 


STATEMENT OF CASE o % 8 & wm % 

STATEMENT CF POINTS s << & &¢ ££ & #B 
SUMMARY OF ARGUMENT . . . . «© «© « 
ARGUMENT. > & 5 «© «© &F & & «@ 


A. The Agreements For Clearance Between 
Appellees And First-Run Exhibitors Of 
Twenty-One Days Over Appellant's Theatre 
Are Unlawful Restraints Of Trade ‘ & 4 


B. The Trial Court Erred In Excluding The 
Testimony Of Plaintiff's Expert Witness . . 


C. The Trial Court Erred In Declining To 
Consider Appellant's Right To An Avail- 
ability Of Less Than Twenty-One Days - % 


CONCLUSION « + = ® * © © &@ «# 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 362 


ORBO THEATRE CORPORATION, 
Appellant, 
v. 
LOEW'S INCORPORATED, et al., | 
Appellees. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Plaintiff appeals from a judgment of the United States District 
Court for the District of Columbia, dismissing the Complaint, entered 
the 11th day of December, 1957 (J. A. 77-78). Judgment was entered on 
the opinion of the Honorable Alexander Holtzoff, after trial to the Court. 
Notice of Appeal was filed on January 8, 1958. 


Jurisdiction of the District Court was founded on Section 4 of the 
Clayton Act (Act of October 15, 1914, c.323 P.4, 38 Stat. 731; U.8.C. As 5 
Title 15 P. 15) which provides: | 
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"Any person who Shall be injured in his business or property 
by reason of anything forbidden in the antitrust laws may sue 
therefor in any district court of the United States in the district 
in which the defendant resides or is found or has an agent, with- 
out respect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the cost of suit, 
including a reasonable attorney's fee." 

Jurisdiction below was further founded on Title 11 Sec. 306, 


District of Columbia Code. 
Jurisdiction on Appeal is founded on Title 28 U.S.C. Sec. 1291. 


This action was brought by a motion picture exhibitor under the 
anti-trust laws, for a mandatory injunction to compel the Defendants, 
distributors of feature motion pictures, to release their film product 
to the Plaintiff, simultaneously with the release of the films for pre- 
miere showing in the City of Washington. Additionally, the Plaintiff 
sought treble damages aggregating $660, 000 and attorneys fees. 


The action went to trial onthe Second Amended Complaint (J. A. 
1-5). In its pleading, the plaintiff alleged that it opened its motion 
picture theatre, the ''Villa’, in Rockville, Maryland, on December 1, 
1955, following renovation and re-equipment of its leasehold by invest- 
ment of more than $100, 000. The purpose of the renovation was to trans- 
form the plant into a modern 630 seat theatre for the exhibition of 
motion pictures to the general public. 


The core of the Plaintiff's grievance is set out in paragraphs IX 
and X of the pleading (J. A. 3-4). TheDefendants, it is alleged, "by 
concerted action and agreement among themselves" and "by agreement 
between each defendant and ‘first run' theatres in the City of Washington" 
have arbitrarily restricted the release of motion pictures to Plaintiff's 
theatre for minimum periods of twenty-one days after premiere showing 
at "first run" theatres in Washington. Such agreements, it is alleged, 
are unlawful restraints of trade, in that they unreasonably deprive the 
Fiaintiff of the opportunity to exhibit newly produced motion pictures "in 
the area where Plaintiff's theatre is not in direct competition" with first 
run theatres. 
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The Issue Tried 


As disclosed by the opening paragraph of Judge Holtzoff's opinion 
(J. A. 63), the trial was limited to the issue of liability; the issue of 
damages was reserved, to be tried later if the Plaintiff prevailed on the 


initial question. 


STATEMENT OF CASE 


Feature films are distributed in a fashion probably not known else- 
where in American marketing. Instead of making the fresh product 
available to all customers who wish to buy, the distributor releases the 
new merchandise to a selected few and holds it back from what might be 
termed the "mass market". This is an all too abbreviated statement of 
the distribution pattern which generated the Appellant's complaint but it 
does serve to introduce the background facts and trade colloquialisms 
which constitute a significant part of the evidence. : 


In the perspective of this case, we find that comparatively few 
motion picture houses in the Washington area play pictures "first-run", 
Consistently, within thirty miles of the center of Washington, fewer 
than twenty theatres are so favored. All of them are in the general 
vicinity of F Street, Northwest (Stipulation of facts, J. A. 18-19). 


Once we leave F Street and its environs, there is no theatre in the 
District of Columbia or Montgomery County which plays motion pictures 
earlier than twenty-one days after the close of the run at a first-run 
house (id. J. A. 19). Similarly, with the exception of the theatre in 
Laurel, all Prince Georges County theatres are held back twenty-one 
days. Across the Potomac, there is a discrepancy in the pattern in 
Alexandria, where feature pictures generally open fourteen days after 
they close in the downtown Washington houses (See Appendix to Plaintiff's 
Trial Memorandum, J. A. 9-16, received as an unnumbered Exhibit 
J.A. 98). | 
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This temporal gap is the result of a contract arrangement be- 
tween the distributors and the first-run exhibitors by which the first- 
run exhibitor is granted a "clearance" over the subsequent run houses 
(J. A. 18). At the opposite pole is the subsequent run exhibitor who has 
an “availability” of fourteen or twenty-one days. 


By interrogatories propounded to the Defendant-distributors, the 
availability of the product was fully developed (J. A. 300-353) and it was 
from the answer to the interrogatories that the availabilities of all 
theatres within thirty miles of Washington were collated in the Trial 
Memorandum Appendix (J. A. 9-16). Again, by the interrogatories, the 
terms of the contractual clearance agreement was elicted. The clearance 
agreements are set out in haec verba or in substance in the answers to 
Interrogatories 15 and 16. 


Appellee, Loew's, for example, grants "clearance over theatres 
licensed to play on availabilities of 14 and 21 days after the close of first 
run Washington."’ (J. A. 309) 


Universal's contract with the first-run exhibitor provides: 
"Twenty-one (21) days clearance over all sub run theatres in the City 
of Washington", and then specifies fourteen days "over Alexandria, 
Virginia and Laurel, Maryland" and twenty-one days over named towns 
in Virginia and Maryland (J. A. 315-316). 


Twentieth Century-Fox sets out its "most recent approved license 
agreement" containing the "following clearance provision" and then 
specifies particular clearances in particular towns (J. A. 318). 


Warner Brothers excerpts its license agreement with the first-run 
house as follows: "1st run in the City of Washington with 21 days clear- 
ance after last play-date over all other theatres in the City of Washington, 
with the following clearance over town(s) adjacent to the City of 
Washington", followed by specification of the clearance over particular 
towns (J. A. 324). . 








9) 


Columbia states the substance of its license agreement and the 
particular clearance over specific theatres (J. A. 329-330). 


Paramount "grants such (first-run) theatres clearance over the 
(sub-run) theatres as shown on Schedule C and D, respectively." (J. A. 
335) 


United Artists has "granted to theatres listed on Schedule 'B' a 14 
day clearance over the theatres listed on Schedule 'C' and a 21 day clear- 
ance over the theatres listed on Schedule 'D'." (J. A. 342) 


RKO says that the "clearance provision contained in the license 
agreements with the Keith Theatre * * * provided as follows: First run 
in Washington; 21 days clearance over all theatres in Washington and 
suburbs; 14 days over Alexandria and Laurel; 21 days over Arlington, 
Falls Church, Fairfax and Hyattsville, Virginia; Silver Spring, Bethesda, 
Maryland." (J. A. 348) | 


We need consider only a few more background facts. The Appellees' 
Washington offices serve the District of Columbia, Virginia, Maryland 
and, with some variations, parts of West Virginia and Delaware (See 
J.A. 66). In some locations, clearance is not a factor in distribution. 
Concurrently with, or immediately after playing Washington, there is a 
sort of splash distribution over a wide area (J. A. 139-140;171-172; 179- 
180; 185-187). The general consensus among motion picture men is that 
an early run is an advantage at the box office (J. A. 90, 119, 127, 134, 
136, 167, 179). 


With many years of experience in motion picture exhibition, 

Victor Orsinger and Frank Boucher organized Orbo Theatre Corporation 
in 1955 (J. A. 78-80). Rockville, fifteen miles out of Washington and a 
city of tremendous growth (J. A. 81) appeared to offer a real opportunity. 
Its only conventional theatre was a disreputable old building, substandard 
in equipment and generally not fit for use as a theatre (J.A.82). This 
was the building the Appellant leased (J. A. 80), gutted (J. A. 82-83), re- 
built and re-equipped from the shell at a cost of almost $98, 000 (J. A. 





83; Pltf's Exh. #3). 
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Dollars and cents do not tell the full story but the engineer who P 
was familiar with the installation could testify that the projection and ‘ 
sound equipment represented the last word in the state of the art. (J. A. « 


109) Similarly undisputed was the engineer's testimony to the top qual- 
ity of the seating equipment and carpeting in the auditorium and lobby 

(J. A. 110) and those things which words cannot portray the camera has 
done for us in Plaintiff's Exhibit 2. ra 


About six weeks before the Villa opened for business, identical "= 
letters were written to the Appellee - Distributors in which the Appel- 
lant asked for a fourteen day availability (J. A. 20). The pros and cons 
of the argument about the availability (J. A. 20-26) are of little conse- 
quence; the end result is summed up in Mr.Orsinger's testimony (J. A. - 
87). In short, during the first four months of operation, the Appellees’ 
feature films were generally available to the Villa twenty-one days after a 
the close of play at the first-run downtown houses. When the Rockville : 
Drive-In, one mile away (J. A.17), opened for business in the Spring of 
1956, the Villa had to bid successfully against the Drive-In if it wished 
the distributors’ product on the twenty-one day availability (J. A. 88-89). 


There is no semblance of reason which dictated a twenty-one day . 
clearance over the Villa; there is nothing but the self-will of the distri- 
butors and the first-run exhibitors. The capacity of the houses is not 
the first run common denominator; the Appellees license film for first- 


run in Washington to the Trans Lux (700 seats), Plaza (250 seats), Play- . 
house (450 seats) and the Dupont (375 seats)(J. A. 18-19). Operational < 
policy had nothing to do with it; Mr. Orsinger pointed out that the Villa : 
opened 
“on what is simply called a metropolitan policy -- : 
matinees daily, every day, evening performances . 
every day, at prices of admission which were above S 


the level at that time, to my knowledge, being charged 


by the so-called subsequent run theatres." 
x *x * * ° 
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"Q. What can you tell us about the comparison between your 
admission prices and the admission prices in the downtown 
houses, first-run houses? A. On December 1, 1955, our 
prices were within 10 per cent, to the best of my knowledge, 
of the prevailing downtown first-run prices. 


"THE COURT: You mean 10 per cent less? 


"THE WITNESS: 10 per cent less, Your Honor. The prevailing 
price, to the best of my knowledge, at that time was about 85 
cents adult evening admission, and we were getting 75 cents 
when we opened. 


“THE COURT: Would you say that is a higher range of } prices 
than other local theatres ? 


“THE WITNESS: Yes, sir. On that date predominantly most 
of the subsequent - run theatres were getting 50 cents anda 
fewer of the finer houses were getting 60 cents." (J. A. 86-87) 
If it be suggested that the proximity of the Villa to the first-run 
houses necessitated this delayed availability, lest the Villa invade the 
market of the selected few, the suggestion is plain nonsense. | 


The Villa is fifteen miles from the F Street houses and, from the 
lips of the Appellees' expert, Washington is virtually inaccessible from 
Rockville in the evening except by automobile (J. A. 282). Alexandria 
theatres, seven or eight miles away, are afforded a fourteen day avail- 
ability (J. A. 66-67). If the Alexandria theatres, ona fourteen day avail- 
ability, do no competitive harm, only some unusual explanation would 
demonstrate the need for any protection at all against the Villa. 


Plainly, this problem puzzled the Trial Judge. At least three 
times he asked the Appellees' witness for an explanation and the record 
is devoid of anything substantial in the way of a direct answer. Of Mr. 
Sorkin, counsel to Columbia, Judge Holtzoff asked (J. A. 247): 


"THE COURT: I am going to pursue my question a little bit 
farther. Why is it reasonable to apply a 21 day clearance to 
Rockville if all you apply to Alexandria is a 14 day period, 
when Rockville is farther away and it is more difficult for a 
person who lives in the Rockville area to drive to F Street? 


"THE WITNESS: I think if Rockville existed in venue, (sic) 
without the suburban theatres that exist between F street and 
Rockville, I don't think I could then answer your question, but 
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in view of the Washington sub-run and suburban theatres that 
exist here, the effect of moving Rockville to 14 days, as in 
Alexandria, would necessarily be much more devastating with 
respect to the F Street grossing potentiality." 


To Mr. Goldman, a circuit owner, the Trial Judge put the 
question (J. A. 231) 


"THE COURT: I would like to ask you, Mr. Goldman, if you 
can explain why is it that the 21 day clearance is enforced 
against cities in Montgomery County and only a 14 day clear- 
ance in Alexandria? Alexandria is closer to Washington of 
course than Rockville. 


“THE WITNESS: Your Honor, I do not understand that myself. 
It has been the practice." 


Again, the question was asked of Mr. Murphy, an officer of the 
corporation which operates three of the F Street first-run houses (J. A. 
263; 275-276): 

“BY THE COURT: 


"Q@. Now, Mr.Murphy, is there any reason why there should 
be a shorter clearance in Alexandria than there is in Rockville, 
when the testimony shows, and it is not disputed, that the release 
period in Rockville is 21 days and in Alexandria it is 14 days? 
Why the difference ? 


A. I think the difference is wrong. As a matter of fact I think 
Alexandria should be 21 days, and I think this Villa theatre 
should be later than 21 days. 


"Q. Why shouldn't Rockville and Alexandria be the same? They 
are both county seats, aren't they? They are both a number of 
miles away from downtown Washington, aren't they? A. Yes. 


"Q. Aren't they in a parallel position? A. I don't think the 
theatres are comparable. I think the theatres in Alexandria are 
much finer. 


"Q. Is that any reason for postponing the release? A. Yes. 


"Q. Why? A. Because the theatre isn't a theatre that is of 
such appointments to warrant any earlier release. 


“Generally, around the country pictures are shown to neighbor- 
hood and subsequent run theatres, and certain theatres play 21, 
certain play 28, certain play 35, and that availability is regu- 
lated by their location, by the appearance, by their kind of 
appointments. 
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"Q. But so far as the location is concerned in relation to F Street 
here, Alexandria and Rockville are about comparable, aren't 
they? A. I don't think they are comparable, no sir. 


"Q. Well, now, let's see. There is no motion picture theatre 
between F Street and Alexandria; isn't that so? A. I would guess 
not; Iam not sure. 


"Q. There are motion pictures theatres in residential sections 
of Washington and in Bethesda? A. Yes." 


The real clue to the situation is in the last two questions and 


answers of Mr. Murphy's testimony and in later testimony of Mr. Sorkin. 


The essence of the matter is that the Villa, in Rockville, on an advanced 


run, is not a source of harm to the F Street box-offices; the real fright 


is the prospect that an advanced run at the Villa would precipitate de- 


mands from every exhibitor from the White House to Rockville. Not the 
Villa but the theatres between F Street and the Villa would do the damage. 


Judge Holtzoff and Mr. Sorkin came to grips with the matter im- 


mediately after the answer given to the Court's first question (J.A. 247- 


248): 


"THE WITNESS: * * * not only would Rockville be moved up but 
every suburban -- all of those yellow marks on the map, I think 
they are, would be moved up, leaving almost rare potential 
patronage for downtown. : 


"THE COURT: To put it bluntly and pointedly, do you mean that 
if you gave a 14 day clearance to Rockville you would be under 
pressure to do it for Bethesda as well? 


“THE WITNESS: Oh, yes. 
"THE COURT: Is that what you are trying to say? 
“THE WITNESS: For Bethesda as well. 


"THE COURT: Bethesda is about equidistant from F Street, I 
suppose, as Alexandria. 


"THE WITNESS: But it would not only be for Bethesda as well; 
it would be for Viers Mill as well as for all of the theatres up 
to the borders of Washington as you go out Wisconsin Avenue 
and Massachusetts Avenue toward Rockville, to all these sub- 
urban theatres." 
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If holding the line against possible demands by intermediate ex- 
hibitors were not the true reason for resisting the Appellant, one would 
suppose that the Appellees would have come forward with proof that a 
simultaneous run at the Villa and on F Street would siphon the Rockville 
patronage to the Appellant's house. Far from it; their witness, Mr. 
Murphy, confessed almost complete ignorance of the source of his custo- 
mers. The pertinent cross-examination and answers were (J. A. 273): 


"Q. ‘Do you know what percentage of your patrons come from 
in-town Washington, that is, in the residential areas of 
Washington? A. No, I don't know that. 


"Q. Do you know what percentage would come from Montgomery 
County? A. No, sir. 


"THE COURT: Do you know whether many people who live in 
Rockville come down to F Street to attend the movies? Have 
you any information? 


"THE WITNESS: I would say this, Your Honor -- 
"THE COURT: Have you any information on that ? 
“THE WITNESS: No, sir." 


Similarly, the Appellees had never made any careful study of the 


facts. Mr.Caplon had never made a survey of the competitive factor and 
neither, to his knowledge, had any one else at Columbia Pictures Cor- 
poration (J.A. 118). Mr. Saltz, Branch Manager for Universal, 


"rode up there (to Rockville) and looked at the theatre; the 
outlying area of the theatre; the distance between the various 
situations."" (J. A. 123) 


Mr. Smeltzer, of Warner Brothers, 


“knew Rockville very well from the time that Mr. Wilson used 
to have a small upstairs house there and it was through me that 
Mr. Lust, a very good friend of mine, rented the Milo Theatre 
and I dropped out there several times" (J.A. 134) 


Ira Sichelman, Branch Manager for Twentieth Century-Fox, had little 
more than a nodding acquaintance with Rockville in general and had made 
no study of the economic factor. His testimony follows (J.A. 161): 


"Q. Did you have anything to do with the determination to make 
Twentieth Century-Fox product available to the Villa on 21 day 
availability? A. I made my recommendation to my home office. 
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"Q. But you did not make the decision? A. No, sir. 


"Q, Before you made a recommendation to your home office 
did you go out to Rockville and survey the area? A. Well, I 
have been through Rockville a number of times. 


"Q. Well, how many times? A. I would say 20 or 30 times. 
"Q. Over what period? A. In the last three or four years. 
"Q. Driving through? A. Driving through. 

"Q. Any visiting? A. No visiting; driving through Rockville. 


"Q. That is essentially your acquaintance with the town? 
A. That is it, sir." . 


Mr. Cooper, of United Artists visited the Villa during remodeling, saw 
the ''shambles at the time" but later made a second trip "out there after 
the theatre opened." (J. A. 170) Mr. Bennin, of Loews, "was familiar 
with the situation." (J.A. 181) 


If the Villa were a threat, the Defendants would have some evi- 
dence to establish the danger. Clearly, it was and is not a threat and it 
is only the supposition of demands from other houses which dictate a 
delayed availability. | 


To demonstrate more vividly that Rockville and the Villa Theatre 
were not a threat to the downtown houses, the Appellant offered proof 
through Homer Hoyt, a market analyst and real estate economist. Mr. 
Hoyt's thirty-two years experience in the field qualified him as an ex- 
pert and his qualifications were conceded (J. A. 140-141). Had the evi- 
dence, proffered through Mr. Hoyt, not been rejected, it would have 
established that of all annual movie attendances from among the movie- 
goers in Rockville, only 4.7 per cent of them were at downtown first-run 
houses (J. A. 151). 


Hoyt's method of establishing facts on which to found an opinion is 
the survey method, which he uses to determine the buying hanite of an 
area or group of people (J. A. 141). 


In advance of trial, Mr. Hoyt conducted a survey of the’ movie- 
going habits of the Rockville popwation by sampling 
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"300 households containing over 1200 people, or 5 per cent 
of the population of Rockville." 
This sampling process began with the preparation of a questionnaire 
(J. A. 143; Pitf's Exh. 4). 
Hoyt then instructed his associate, a member of the faculty of American 
University, 


"to take a random sample, sample each area in the city of 
Rockville, and to take one house out of every twenty." 


"Q. Was there any particular reason why you instructed 
her to make this a random sampling?" 


* * * * * 


"* * * We wanted an absolutely scientific test according to 

approved methods of sampling so that there would be no 

bias in the results, that every area would be represented." 

(J. A. 144) 

At this point, for all practical purpose, the proof came to a halt. 
From there on, the proceedings lapsed into arguments concerning ad- 
missibility and the essence of Mr. Hoyt's proposed testimony can only 
be gathered from an examination of the questionnaire (Pltf's Exh. 4) and 
the survey itself (Pltf's Exh. 5 for identification). 


The questionnaire ranged over six subjects. The inquiries were 
directed to (a) the number and ages of people in the household, (b) where 
they worked, (c) where and how often they went to the movies, (d) how 
often they went "downtown", (e) shopping habits and (f) income bracket. 
True, the questionnaire covered a larger area than the percentage of 
downtown moviegoers but necessarily so; otherwise the witness would 
have been unable to explain and vouch for the conclusion that of "all 
movie attendances during the year, only 4.7% were to first run movies." 
(J.A. 50) 


His explanation would have been that "Rockville residents do not 
appear to be oriented Washingtonward" (J. A. 50), that most of the resi- 
dents are young, in modest circumstances, and 


"for both parents to go to a downtown show takes a great deal 
of preparation. Baby sitters, their cost and availability, the 
time it takes to get downtown, the cost of the trip, parking 
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difficulties and the greater length of time away from home. 
Many respondents offered the advice that they would go to 
the movies more often if good choices were available nearer 


e home." (J. A. 51) 
The evidence was excluded, for despite the concession of counsel 
‘ for the defense that Hoyt was an expert in his field (J. A. 141) - and the 


Court's recognition of him as such (J. A. 142) - the Trial Judge cut-off 
further proof on the ground that the expert was not giving opinion testi- 
mony but was giving fact testimony in violation of the hearsay rule. The 


: Trial Judge's position on the argument of the question is abundantly 

. clear from the following brief exchange (J. A. 149-150): 

= "THE COURT: I understand all of that. Let us not consume 

a! time. This is not expert testimony. This is cae of a 

. survey -- this is fact testimony. 

P "MR. DOOLEY: No. I have brought Mr. Hoyt here as an ex- 
pert. 


"THE COURT: This is not expert testimony. Expert testimony 
is opinion testimony. He is an expert in the sense he is an ex- 
pert in making surveys and making marketing analyses. But 
<2 this particular testimony is fact testimony, namely, that so and 
so many people go to the movies so often. 


% "MR. DOOLEY: Yes. But he is interpreting the facts in the 
tabulation. 


‘ "THE COURT: No. He is giving the tabulation." 
v Without arguing the question of admissibility of the survey per se, 
~ it is enough to say, now, that the Trial Judge would not permit this ex- 

* pert to do what every other expert witness is allowed to do --- testify 


to conclusions based on knowledge gathered from unwitnessed facts. 


wb Doctors give opinions, drawing on medical school lectures, semi- 
é nars, professional treatises and comparable symptoms of other patients. 
: Engineers rely on analogous sources and land valuation experts offer 


opinions from facts learned in conversation, from the examination of 
deeds in the County Court House and from whatever other source they 
may pick up information concerning sales in adjacent areas. In the case 
at bar it was not the survey facts with which the Court was concerned, 
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rather was it the validity of the conclusion, from the random sample, 
that only a small percentage of moviegoers came to Washington from 
Rockville. 


STATEMENT OF POINTS 
The following are the points on which Appellant intends to rely: 


1. The Trial Court erred in refusing to allow an expert witness 
to state his opinion regarding the number of Rockville residents who 
attended movie performances in "first run" Washington theatres. 


2. The so-called "clearance" contracts between Appellees and the 
"first-run" Washington theatres are unreasonable, and are, therefore, 
illegal contracts in restraint of trade. 


SUMMARY OF ARGUMENT 


A. The "clearance" contracts between the Appellees and the first- 
run Washington theatres, which impose a lapse of 21 days following 
termination of an exhibition in first-run Washington theatres, are un- 
reasonable restraints upon the Appellant-exhibitor. They are contracts 
clearly in restraint of trade, and are, under the circumstances unlawful. 
As there is no substantial competition between the first-run Washington 
theatres and the Villa, no so-called "clearance" is justified. It was the 
unequivocal holding of the Paramount case that there shall be no 
clearance where there is no substantial competition between a first-run 


theatre and a subsequent run house. 


Moreover, even if the facts revealed that there did exist substan- 
tial competition between first-run theatres and the Villa, the long delayed 
availability of 21 days is wholly unjustified. This conclusion is compelled 
by the fact that theatres located in the City of Alexandria, which is 
located only 7 to 8 miles from downtown Washington enjoy a 14 day avail- 
ability, while theatres in the City of Rockville, which is located at a 
distance of 15 miles from downtown Washington, and considerably less 
accessible, are burdened with a 21 day clearance. 
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B. The Trial Court erred in refusing to permit Plaintiff's expert 
witness to state his opinion as to the number of Rockville residents who 
attend first-run Washington theatres. The expert was not stating a fact, 
but was, rather, stating an opinion, that is, an estimate, based upon a 
scientifically conducted economic survey. Even if the survey itself 
were inadmissible as hearsay, which is not conceded, the expert should 
have been allowed to state his opinion based on the survey. It is a well 
settled principle that facts and information which may not be indepen- 
dently admissible may be considered by an expert witness in reaching 
his conclusion. 


Moreover, while Plaintiff recognizes that the question of admis- 
sibility of survey evidence is in an unsettled state, yet there are hold- 
ings admitting surveys as proof of the facts contained in them, as well 
as decisions admitting surveys as evidence of a state of mind. 


ARGUMENT 


A. THE AGREEMENTS FOR CLEARANCE BETWEEN 
APPELLEES AND FIRST-RUN EXHIBITORS OF 
TWENTY-ONE DAYS OVER APPELLANT'S 
THEATRE ARE UNLAWFUL RESTRAINTS OF 
TRADE. 

On trial in the District Court, the Plaintiff asserted a three- 
pronged claim. In the order in which the claims were made, they were: 
1) That the Defendants had entered into a mutually devised 
plan or conspiracy to hold back the Villa's film availability to 
an absolute minimum of twenty-one days; 
2) That no clearance over the Villa was justified since there 
is no substantial competition between the first-run houses and 
the Villa; ! 
3) That even if there be substantial competition between the 
first-run theatres and the Villa, the long delayed availability is 
wholly unjustified. 


16 


The Trial Judge held that the parallel action proved by the Appel- 
lant was not enough to convince him of the existence of the conspiracy 
charged (J. A. 69-70). However much we may disagree with the finding, 
the Appellant agrees that parallel action does not force an inference of 
conspiracy and the Appellant does not propose to urge here that the Trial 
Judge was not entitled to draw his own conclusions on controverted facts. 
But the concession does not extend to facts not controverted nor to agree- 
ments which plainly offend well defined rules of law. 


Section 3 of the Sherman Act (Act of July 2, 1890 U.S.C.A., Title 
15 Sec. 3) provides: 


‘Every contract * * * in restraint of trade or commerce 
in * * * the District of Columbia, or in restraint of trade 
or commerce between * * * the District of Columbia and 
any State or States, * * * is declared illegal.” 


The enabling act which authorizes the institution of private litigation for 
redress of wrongs is Section 4 of the Clayton Act (Act of October 15, 
1914, C.323 Sec. 4, 38 Stat. 731; U.S.C.A., Title 15, Sec. 15): 


"Any person who shall be injured in his business or 
property by reason of anything forbidden in the anti- 
trust laws may sue therefor in any district court of 
the United States in the district in which the defen- 
dant resides or is found or has an agent, without 
respect to the amount in controversy, and shall re- 
cover three-fold the damages by him sustained, and 
the cost of suit, including a reasonable attorney's fee." 


The contract now under attack is the clearance agreement which, 
as the Trial Judge agreed, was a contract in restraint of trade. To use 
his language (J. A. 73-74): 


“Clearances are nothing more than a modern form of a 
negative covenant to refrain for a limited period and in 

a circumscribed territory from selling or leasing to 

any one else the same property as that sold or leased 

to the other party to the contract, in order to protect 

the latter against unrestricted competition. Consequently, 
clearances contained in contracts for the rental of motion 
picture films, i.e. negative covenants not to lease the 
same picture to potential competitors until the lapse of 

a certain period after the termination of the prior showing 
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are valid if reasonably limited as to time and area." 


The general statement in the concluding sentence of the quotation 
is followed by a similar general statement quoted from the opinion in 
United States v. Paramount Pictures, 66 F.Supp. 323 (J. A. 74). 
are then referred to three cases which sustained clearances over theatres 
in a residential section of Baltimore, in Los Angeles and in Gary, 
Indiana (J. A. 74). | 


It is this departure from prime principle to generalizations and 
illustrative cases which is the root of the error. Instead of dealing with 
the specifics of the case at hand, the District Court permitted itself to 
be governed by generalities and illustrations which had no relation to 
Washington and Rockville. | 


From United States v. Paramount Pictures, 334 U.S. 131, comes 
the rule of law which must govern the determination of this case. The 
rule: Where there is no substantial competition between the first-run 


theatre and the subsequent run house, there shall be no clearance. 


"The defendants are enjoined: 


a. From granting any clearance between theatres not in 
substantial competition. 


4. From granting or enforcing any clearance against theatres 

in substantial competition with the theatre receiving the license 

for exhibition in excess of what is reasonably necessary to pro- 

tect the license in the run granted." 70 F.Supp. 53, 73, aff'd 

334 U.S. 131. 

By the Paramount decision, it matters not at all what ne result 
was in the Gary, Indiana, situation, nor in the Baltimore case, nor in 
the Los Angeles case. In the case at bar, the District Court disregarded 
the significance of distance and the tacit admission of the defendants that 


F Street does not draw partronage from Rockville. In that respect the 


Trial Judge in effect, disregarded the key facts of the case before him. 


Not only did the TrialJudge disregard the unreasonableness of the 
contracts, but he eventually disregarded the contracts themselves. In 
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the concluding part of his opinion, he implied that because of the rule in 
United States v. Colgate, 250 U.S. 300, the Defendants, absent a con- 
spiracy among themselves, had an absolute right to impose any kind of 
arbitrary clearance. (J. A.77) The Court erred in interpreting this de- 


cision. The Colgate doctrine applies only where the trader is acting alone. 


It has no application to those instances where the trader is acting in con- 
cert with others, as in the instant case. As the Supreme Court said in 
Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373, : 

"Because a manufacturer is not bound to make or 

sell, it does not follow that in cases of sales actually 

made he may impose upon purchasers every sort of 


restriction. Thus, a general restraint upon aliena- 
tion is ordinarily invalid." 


The Supreme Court has frequently considered the import of the Colgate 
case. United States v. A. Schraders' Sons, 252 U.S.85; Federal Trade 
Commission v. Beechnut, 257 U.S. 441. In the Beechnut case, the Court, 
after reiterating the right of a trader to select his customers said at 
page 453: 

"He may not, consistently with the act, go beyond the 

exercise of this right, and by contracts or combina- 

tions, express or implied, unduly hinder or obstruct 

the free and natural flow of commerce in the channels 

of interstate trade." 

In applying the Colgate case, the Trial Court compared the distri- 
bution of automobiles with the distribution of motion pictures. The com- 
parison is not well founded. When a manufacturer releases his automo- 
bile for distribution, he releases it to all of his dealers simultaneously. 
The "in town" dealer does not receive the car twenty one days ahead of 
the suburban dealer. 


B. THE TRIAL COURT ERRED IN EXCLUDING THE 
TESTIMONY OF PLAINTIFF'S EXPERT WITNESS 


In the statement of the case, the Maintiff pointed out that the 
purpose of Homer Hoyt's testimony was to demonstrate, more vividly, 
the absence of substantial competition between the Villa and the downtown 
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Washington houses. This was an economic fact to be proved, like any 
other fact by the best possible method, and the best possible method was 
the testimony of those skilled in the science of economics and statistics. 


In a variety of cases, the Federal Courts have allowed experts to 
testify on the basis of facts gathered outside the Courtroom though the 
source of the testimony was never lead into the Courtroom: | 

Kaufman v. Kaufman, C.A.D.C., 82 App. D.C. 397, 

164 F. 2d 519 (1947); 


District of Columbia Redevelopment Land Agency v. 
61 Parcels of Land, C.A.D.C., 98 App. D.C. 367, 
235 F. 2d 864 (1956); 


U.S. v. 5139.5 Acres of\Land, C.A. 4th Cir., 200 F. 
2d 659 (1952); 


Sablosky v. Paramount Film Distributing Corporation, | 

et al., D.C.E.D.Pa., 137 F. Supp. 929 (1955). , 

The Kaufman case was one for annulment of a marriage on grounds 
of impotence. In addition to her own testimony, the Plaintiff offered the 
evidence of a psychiatrist who had examined the husband and who had 
given the psychiatrist a history of matrimonial incapacity. The expert 
was then asked if, at the time of marriage, the Defendant was so in- 
capacitated but the trial judge would not permit the question to be 
answered, ; 


“upon the ground that the answer would necessarily 
be based solely upon the defendant's statements and 
would, therefore, be inadmissible as hearsay." 

(82 App. D.C. 397). 


This Court held that the Trial Court had erred in its ruling, saying 
(82 App. D.C. at p. 398): 


"In diagnosing such a subjective condition the physician 
must necessarily rely largely upon the history and sym- 
ptoms described to him by the patient. Accordingly it 
was proper for Dr. Klein to base his diagnosis as to the 
defendant's impotence upon the history and symptoms 
which the latter related to him and the trial justice 
should have permitted him to answer the question pro- 
pounded to him." 
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The District of Columbia Redevelopment case and the 5139.5 ~ 
Acres of Land case were proceedings in condemnation where the ques- 


tion discussed was the propriety of testimony of valuation experts who 
had not participated in other sales but who gave evidence of value based 
on such other sales. Judge Fahy said (98 App. D.C. at p. 369): 


%* * * we hold that an expert on values may explain 

to the jury, as a basis for his opinion of the value of 
the property being taken by eminent domain, infor- 
mation he has obtained about other sales, including 
prices, though he was not a personal participant in 

the transactions and did not have personal knowledge 
of the prices or other circumstances or details of 
them. The admission of such testimony will be sub- 
ject to the discretion of the trial court, not only as to 
questions concerning comparability or remoteness, but 
also as to whether the expert's sources of information 
are reliable enough to warrant a relaxation of the rule 
against hearsay evidence. We agree with the treatment 
of the problem by the Fourth Circuit in United States v. 
5139.5 Acres of land* * *." 


In the cited case, which the District of Columbia Circuit followed, 
Chief Judge Parker stated the pertinent facts and his holding as follows 
(200 F 2d at pp. 661-662): 


"One of the witnesses for the government who had 
testified as an expert was asked as to sales of simi- 
lar lands in the community near the time of the con- 
demnation which he had taken into consideration in 
arriving at his estimate of value. He proposed to 
testify as to a number of sales which he had learned of 
in his investigation and which he had verified by ex- 
amination of the land records in the county. This testi- 
mony was excluded because the records were not pro- 
duced or the persons who had participated in the sales 
called as witnesses. This, we think, was error. While | 
the admission of testimony of this sort was a matter 


very largely within the sound discretion of the trial 
judge, the exclusion here rested, not upon a sound 


exercise of that discretion, but upon an erroneous ap- 
plication of the hearsay and best evidence rules. The 


witness within reasonable bounds should have been al- 
lowed to give the jury the facts upon which his opinion 
as to value was based; and it would unduly hamper the 
production of such testimony and needlessly prolong the 
trial to require that the sales be proved with the 
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particularity that would be necessary in suits to 
enforce the contracts relating thereto. The hear- 


say and best evidence rules are important, but 
they should not be applied to prevent an expert 


witness giving in a reasonable way the basis of 
his opinion."" (Underlining added) 


Further illustrative of the range of facts an expert may resort to 
as a foundation for his opinion is the Sablosky case, supra. 


That case had, as its substance, the grievance complained of in 
the case at bar. To prove their damages, the plaintiffs introduced the 
testimony of a man who had had many years of experience in motion 
picture exhibition. In his testimony he estimated the number of patrons 
who would have attended theatres in the area in which the Plaintiffs' 
theatres were located, allocated a certain percentage of these patrons 
to the Plaintiffs' theatres and, thereby, computed a gross revenue the 
Plaintiffs would have derived from a first-run. 


These estimates were drawn from only one certain known factor, 
the population of the city where the theatres were located. 


The Appellant agrees that Mr. Hoyt's methods of assembling 
material from which he drew his conclusion should be scrutinized but 
the Appellant dissents from the view that his opinion is barred because 
of his methods. The Courts are not that exacting. | 


Perhaps, it is a needless expansion of the argument but it is not 
entirely pointless to draw the Court's attention to casesin which the sur- 
veys themselves have been received for proof of the facts contained in 
them. More frequently, surveys are received in cases where the public 
state of mind is a material issue in the trial, as in Household Finance 
Corporation v. Federal Finance Corporation, 105 F.Supp. 164 (1952). 


There, the survey was conducted for the Plaintiff by acommercial 
research organization and consisted ofthe results ofthe interrogation of 
four thousand people infour largecities. The results of the sample survey 


were received in evidence to prove public recognition of a trademark. 
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On the other hand, there are at least two cases in which surveys 
have been received to establish the truth of the facts reported, as dis- 
tinguished from the utterance of a statement, namely, 


United States v. J. I. Case Co., 101 F. Supp. 856 (1951) 

United States v. duPont de Nemours & Co., 118 F. Supp. 

41 (1953), aff'd, 347 U.S. 521 (1954). 

At the trial of the Case Co. case, the Court allowed to be entered 
in evidence, amongst other documents presented by the Plaintiff, bulle- 
tins, dealer analysis reports, and dealer questionnaires. Plaintiff was 
permitted to introduce 78 such reports from a total of 13,000 dealers, 
and the results of 108 questionnaires from a total of 3,676 such ques- 
tionnaires. 


In the duPont case, extensive market surveys, studies by trade 
associations and reports by Defendant's own salesmen were admitted 
into the mass of evidence to show as a fact that Defendant did not exer- 
cise monopoly power. In the duPont case the Court said: 

"There is nothing in the decided cases which limits 
evidence that may be considered by a court in de- 
ciding whether these powers exist or do not exist." 

Rigid adherence to orthodox rules should not stand in the way of 
a method devised for the establishment of economic facts. In the busi- 
ness world, the survey technique has been readily accepted because of 
its reliability and the necessity for its use. Reliability of the proof and 
necessity for its use have been the essential reasons for making excep- 
tions to the hearsay rule and departing from its strictness. The Courts 
have broken through the barrier as indicated by the cases above cited. 
In the case at bar, if there is need to do so, there are justification and 
precedent for overruling the Trial Judge. 





23 


C. THE TRIAL COURT ERRED IN DECLINING TO 
CONSIDER APPELLANT'S RIGHT TO AN AVAIL- 
ABILITY OF LESS THAN TWENTY-ONE DAYS. . 

The Washington clearance system was many years ago estab- 
lished by the Defendants and has remained static since that time. Today 
as in years past, the first run Washington theatres are accorded a 
twenty one day clearance over all other theatres in the City of Washing- 
ton, Bethesda, Silver Spring and Rockville. Theatres in Alexandria 
5 are still subject to a 14 day clearance. | 





In the Paramount case, the Supreme Court held that all clearances 
must be justified. And to justify the clearance, the Court said, the 
first and sub-run theatres must substantially compete with one another. 
If there is no competition, the clearance is illegal. If there is compe- 
tition, the clearance is valid only so long as it is reasonable. 


On its face, the Washington clearance system is unreasonable. 
Even if we were to concede that the Appellant's theatre competes with 
a first run theatre, which we do not, it is apparent that such competition 
is not as great as that offered by neighboring sub-run theatres in the 
City of Washington. The Villa Theatre is fifteen miles and forty-five 
minutes distant from a first-run theatre. The Tivoli Theatre is but 
blocks away from a first-run theatre. Yet, the Villa and the Tivoli are 
subject to the ‘same twenty one day clearance. Do the distributors mean 
to imply that the Villa patrons visit the first run theatres as frequently 
as the Tivoli patrons? Absurd! Defendant's own expert, Mr. Cunningham, 
testified that Rockville is a neighborhood shopping area having a "'shop- 
ping radius of around five miles" (J.A. 280). He further testified to the 
inadequate transportation facilities emanting from Rockville (J.A. 281- 
283). To visit Washington in the evening, a Rockville citizen must 
catch the 6:02 P.M. or 8:02 P.M. Greyhound bus. To return home that 
evening, he must be at the Greyhound terminal by 11:00 P.M. In the words 
of the Trial Judge, "all you could get would be two busloads?" (J. A. 282). 
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To demonstrate further the unreasonableness of the clearance we 
shall compare the city of Rockville with the City of Alexandria. Alex- 
andria, seven miles and 10 minutes distant from Washington, has a 
fourteen day availability. Public transportation is better and the citi- 
zens of Alexandria are more oriented towards Washington, and more 
accessible to the “first run" theatres. In contrast, Rockville is a 
completely integrated community with an economic life of its own. 


Confronted as he was with the bold fact that the period of clearance 
over the Alexandria theatres was only fourteen days, the Trial Judge ap- 
parently felt the need of disposing of the argument that twenty-one days 
clearance over the Villa exceeded reasonable bounds. His disposition 
was extraordinary, for he disclaimed authority to pass upon the question, 
saying (J. A. 75): 


"The Court may not, however, substitute its own 
judgment for the business judgment of the parties: 
All that it may determine is whether the negative 
covenants actually used are beyond the bounds of 
reasonable restrictions. It may not decide whether 
a lesser restraint might possibly be sufficient." 


The contrary is precisely what the Supreme Court did in the 
Paramount case, supra. The defendants, in the Government anti- 
trust suit, had made a business determination that their clearance 
practices were essential to the successful operation of their businesses. 
After many years of litigation, the distributors were prohibited: 


"From granting any clearance between theatres not 
in substantial competition; 


"From granting or enforcing any clearance against 
theatres in substantial competition with the theatre 
receiv e license for on in excess 0 
what is reasonably necessary to protect the license 

e run granted. enever any clearance 
attacked as not le under the provisions 8 
judgment, the burden s upon the or 

oO sus e ty thereot.' nder 


Added) (J. A. 61-62; Plti's Exhs. 6-10) 
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vy The Washington clearance system possesses neither rhyme nor 
e reason. It is prima facie illegal. In the absence of any explanation 


or justification by the Defendants, the Trial Court should have held it to 


be an unreasonable restraint of trade. 
» 
a CONCLUSION 
* For the foregoing reasons it is respectfully submitted that the 
‘ Trial Court erred in dismissing the Appellant's Complaint. Appellant 
therefore prays that the judgment of the Trial Court be reversed and that 
‘ the Appellants have judgment in accordance with the prayer for relief 
a stated in the Complaint, or in the alternative, a new trial. 
oa 


> ORSINGER AND DOOLEY 


By 


Joseph G. Dooley 


a 1604 K Street, N. W. 
Washington, D. C. 


‘ Attorney for Appellant 





NILBUR K. MILLEN 


REPLY BRIEF FOR APPELLANT 


Gnited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,362 | FILED sep - 5 1958 
3 Syl b) Meira? 
CLERK 


ORBO THEATRE CORPORATION, 
Appellant, 
Vv. 
LOEW'S INCORPORATED, et al., 
Appellees. 


————————— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ORSINGER AND DOOLEY 


JOSEPH G. DOOLEY 
1604 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellant 


ROBERT I. THIEL 
Printer 





qt 


4a 


«4 


an 


at 


“aM 


- 


line UNITED STATES COURT OF APPEALS 


in For The District Of Columbia Circuit 
> 
ae 
ha No. 14,362 
bo 
: 
~4 ORBO THEATRE CORPORATION, 
. Appellant, 
Vv. 
- LOEW'S INCORPORATED, et al., 
“ Appellees. 
~ APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
REPLY BRIEF FOR APPELLANT 
» 
¢ 
ag 
> I 
td 
! Appellees’ Point I is an argument which would cut off all con- 
2. sideration of the Appellant's case because the Trial Court declined to 
conclude that there was a horizontal conspiracy among the distributors 
~ to hold the Villa to delayed playing dates. Such argument not only 


ignores one of the basic theories of the action, it disregards one of the 
principal issues litigated and disavows the defendants’ acknowledgement 
inat horizontal conspiracy was not essential to the plaintiff's right of 
action. 
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The pleading on which the action went to trial charged not only 
"concerted action and agreement" among the distributor-defendants, it 
charged an “agreement between each defendant and ‘first run' theatres 
in the City of Washington" and each agreement was alleged to be a con- 
tract in restraint of trade (Complaint, pars. IX and X, J. A. 3-4; cf. 
Appeliant’s Main Brief, p. 2). 


If the latter class of contract is not open to attack as an agree- 
ment in restraint of trade, this is the first time the Appellees have ever 
said so. To the contrary, on argument below, counsel agreed that 
horizontal conspiracy was not the sole ground of attack. The following 
question and answer (at pp. 718-719 of the original stenographic minutes) 
establish the ccacession: 

“THE COURT: I would like to ask youa 
question as to your attitude on this point. Sup- 
pose there were no conspiracy and if each 
distributor acted individually or suppose there 
is only one distributor that took any action at 
all, would you not say that it is nevertheless 
the law that if restraint is unreasonable that 
it is illegal? 

ae eK aka 


(By Mr. Caskey) 


'"****T think we can't argue, and I won't 
argue to Your Honor, that in order to have 
illegality you have to have a rim around the 
wheel. I wouldn't think of arguing that." 
It was precisely this phase of the action with which Judge Holtzoff 
was dealing when he wrote that clearances "are nothing more than a 


modern form of a negative covenant" designed to protect "against un- 


restricted competition.” (J. A. 73). Nevertheless, say the Appellees, 


absent a finding of conspiracy, this exhibitor can claim no relief. To 
accept this absurdity, one would have to say that the courts have read 
"contract" out of the Sherman Act and have paid heed only to those 
sinister things called "conspiracies". The courts have not done so and 
especially have they not done so in the cases cited by the Appellees in 
support of the first point of their argument. 
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In Loew's v. Cinema Amusements, 210 F. 2d 86 (cited and quoted 
from at pp. 11, 12 of Appellees' Brief) the lone question was the suffi- 
ciency of evidence to support a finding of conspiracy. Sufficiency of 
evidence to sustain the result was, likewise, the dominant question in 
Rushing v. Metro-Goldwyn-Mayer Distributing Corp., 214 F. 2d 542, 
Dipson Theatres v. Buffalo Theatres, 190 F. 2d 951, Windsor Theatre 
Co. v. Walbrook Amusement Co. 189 F. 2d 797, and Bordonaro Bros. 
Theatres v. Paramount Pictures, 176 F. 2d 594. | 


In Binderup v. Pathe Exchange, 263 U. S. 291, the question was 
the sufficiency of a pleading which charged that the distributors con- 
spired to drive the plaintiff out of business. No complaint was made in 
Theatre Enterprises v. Paramount, 346 U.S. 537, that the clearance 
contracts were, themselves, unlawful restraints of trade but, in Para- 
mount Film Distributing Corp. v. Village Theatre, 228 F. 2d 721, and 
Paramount Film Distributing Corp. v. Applebaum, 217 F. 2d 101, the 
potential illegality was recognized. , 


As a last resort, the Appellees attempt to take refuge in the 
recent decision of this Court in Packard Motor Car Co. v. Webster 
Motor Car Co., 100 U.S. App. D.C. 161, 243 F. 2d 418. There, this 
Court followed United States v. E. I. DuPont De Nemours & Co., 351 
U. S. 377, and held that the exclusive dealership was not an unreasonable 
restraint since it still left available to consumers other products 
“reasonably interchangeable *** for the same purposes" and did not 
result in monopoly control of the relevant market. 


If the rationale of the Packard case has any application, it would 
seem to support the position of the Appellant. After all, the Villa's 
owner does not complain because a particular type of unprinted film is 
withheld; the essence of the complaint is that the Appellees have wrong- 
fully held back the distinctive product of the photography and surely 


they must agree that the 'Western" is not reasonably interchangeable 
with the religious epic. 
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Significantly unmentioned by the Appellees is the one case which 
has real bearing on the case at bar, United States v. Paramount Pictures, 


Inc., et al., 334 U.S. 131. 


In the Paramount case, the Government brought suit against the 
major producers, distributors and exhibitors of motion pictures -- the 
Appellees being among those sued -- alleging a conspiracy to restrain 
and monopolize interstate trade in the production, distribution and 
exhibition of their product. On appeal from the judgment of a three- 
judge District Court, the review was limited to the findings against them 
on the distribution and exhibition side of the business. The Government 
complaint did not restrict itself to a charge of horizontal conspiracy 
among the distributors; it took just as strong exception to the vertically 
contrived clearance agreements between distributors and exhibitors. 


The Paramount decision set the guide lines for the disposition of 


cases of this nature and approved an injunction banning agreements 
between distributors and exhibitors which provided for 

“any clearance between theatres not in sub- 

stantial competition, or from granting or en- 

forcing any clearance against theatres in 

substantial competition with the theatre 

receiving the license for exhibition in excess 

of what is reasonably necessary to protect 

the licensee in the run granted." (334 U.S. 

at p. 147). 

It is astonishing to find the Appellees arguing as they have in the 


face of the completely clear decision in the landmark case. 


U 


To sustain the exclusion of Homer Hoyt's testimony, the Appellees 
say that Mr. Hoyt was not asked to give an opinion but was asked merely 
for the statements others had made. That the contrary is the truth is 
plain enough from the record and Appellant's main brief. Hoyt would 
have and could have stated no moré than an opinion for one reason, if 
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no other. From a random sampling of a group he would have stated a 
ie conclusion relating to the whole group. 






Certainly, Tri-State Broadcasting Co. v. Federal C. Comm., 68 
U.S. App. D.C. 292, 96 F. 2d 564, cited by the Appellees, does not con- 
demn Hoyt's testimony. There, the expert was not only not an expert, 








he he did not even purport to state his own views. He merely repeated the 






= impressions and opinions of others. Hoyt, admittedly an expert, would 






va have stated his own opinion founded on facts assembled under his 

: direction. | 

a In Lucas v. Swan, 67 F. 2d 106, the receiver of a bank testified 

a that the corporate maker and certain endorsers were insolvent when the 
. note became due, based upon "inquiries he had made". The holding was 






that this testimony was incompetent, with the added comment that 
(67 F. 2d at p. 111) 






a '* * * * an expert who has had opportunity to 
examine the facts may express an opinion on 
the question if a proper basis is laid for his 
testimony. * * * * But it is not permissible 
for one, even though he be an expert, to give 
an opinion on solvency or insolvency based, 
not upon examination of facts and records, but 
upon mere hearsay."" (underscoring added) 













, These dicta are not controlling here. Nor should this Court be 
o asked to decide the question from a holding that a doctor's opinion 





should be excluded where he testifies to a physical condition, claimed 
to have existed many years before the trial, from an examination made 
at the time of the trial (United States v. Burns, 69 F. 2d 636) or from a 
holding that a plumber's opinion should be excluded because the evi- 
dence afforded him no knowledge of the facts upon which he stated his 

; opinion (Henkel v. Varner, 78 U.S. App. D.C. 197, 138 F. 2d 934). 
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The third point of the Appellees’ argument is the defense of the 
Trial Court's arbitrary holding that the twenty-one day clearance over 
the Villa was reasonable. 


That holding is founded on one reason, stated after acknowledging 
that the clearance over the Alexandria theatres was less than the 
clearance over the Villa. Said the Trial Judge (J. A. 75): 

"The Court may not, however, substitute its 
own judgment for the business judgment of 
the parties.” 

If that be true, then the Sherman Act is emasculated, for every 
monopolist may answer in law that his contract in restraint of trade 
was dictated by his business judgment. 


If that were true, there never would have been a United States v. 
Paramount Pictures, Inc., supra, a case in which the Supreme Court 
upset years-old practices, dictated by business judgment and established 
standards distributors may not disregard in fixing clearances. The 
relevant factors are stated in the Paramount case (334 U.S. at pp. 145, 
146). Summarily restated, they are: 

1) Comparative admission prices of the 
respective exhibitors; 


2) Character, location and appointments 
of the theatres involved; 


3) Policy of operation of the respective 
theatres; 


4) Rental terms and revenues; 


5) The extent to which the theatres in- 
volved compete with each other for 
patronage; 


6) The prohibition against clearance 
between theatres not in substantial 
competition. 


a 


These factors constitute an area which must be explored in each 
case and the business judgment argument is not to be used to close out 
a complaining exhibitor's suit. | 

"They require us to determine, in each instance, — 
whether a particular run is reasonable." Yank- 
wich, D. J., in Fanchou & Marco v. Paramount 
Pictures, Inc. , 100 F. Supp. 84, at p- 82 italicized 
in original). 

The authority which governs this type of litigation demands a 
painstaking examination of the individual facts of the individual situation. 
It does not tolerate casual answers of "business judgment" or permit 
disposition by resort to other reference points, viz: Baltimore, Los 
Angeles, Minneapolis or Gary, Indiana. Theatre Enterprises v. Para- 
mount Film Dist. Corp., 346 U. S. 537; Fanchou & Marco v. Paramount 
Pictures, Inc., 100 F. Supp. 84; Robbinsdale Amuse. Corp. v. Warner 
Bros. P. Dist. Corp., 141 F. Supp. 134; Gary Theatre Co. v. Columbia 
Pictures, 120 F. 2d 891. | 


CONCLUSION 


The Judgment Appealed From Should Be Reversed. 
Respectfully submitted, 


ORSINGER AND DOOLEY 


JOSEPH G. DOOLEY | 


1604 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 
are: 


1, Whether in a private antitrust action in which 
the court has expressly found that there was no con- 
spiracy in violation of the antitrust laws and that find- 
ing is not challenged on appeal, the questions raised on 
this appeal by the appellant present any issues for 
review by this Court. 


2. Whether the results of a survey of motion pic- 

ture theatre attendance of the members of 300 house- 
holds in Rockville, Maryland, are admissible in evidence, 
where appellant offercd no evidence to demonstrate that 
the survey was trustworthy, did not call as witness the 
person who supervised the survey nor the persons who 
did the interviewing. 
3. Whether each of the appellees has imposed an 
unreasonable restraint of trade in violation of the anti- 
trust laws, in denying appellant’s request for an earlier 
availability than is accorded nearby competing theatres 
all of which are superior in grossing power, and in 
granting to the appellant’s neighborhood theatre the 
same availability which it accorded to all other neigh- 
borhood theatres in the District of Columbia and 
Montgomery County. 





Counter-Statement of the Case 
Statutes and Rules Involved 
Summary of Argument 
Argument: 


I. A Finding of Conspiracy is an Essential Ele- 
ment of an Antitrust Action. Appellant’s Fail- 
ure to Challenge the Trial Court’s Finding That 
There Was No Conspiracy Here Renders the 
Issues Raised on Appeal Moot 


. The Testimony of Appellant’s Witness, Homer 
Hoyt, Was Properly Excluded by the Trial 


A. Appellant Seeks to Argue on Appeal an 
Evidentiary Question Not Raised Below or 
Passed Upon by the Trial Court 


. The Results of the Survey Were Inadmis- 


. Mr. Hoyt’s Opinion Testimony Being 
Squarely Based on an Inadmissible Survey 
Was Itself Inadmissible 


III. The Clearance in Favor of First-Run Washing- 
ton Theatres Is Valid and Reasonable 


Conclusion 
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Counter-Statement of the Case 


This is an appeal from a judgment dismissing on the 
merits a private antitrust action brought by the operator 
of the Villa Theatre in Rockville, Maryland, to obtain in- 
junctive relief and to recover treble the damages alleged to 
have been sustained as the result of appellees’ alleged vio- 
lations of the antitrust laws. The opinion of the Trial 
Court [Judge Holtzoff] is set forth at pages 63-77 of the 
Joint Appendix and is reported in 156 F. Supp. 770. The 
opinion constitutes the Trial Court’s findings of fact and 
conclusion of law. The Court specifically found that there 
was no conspiracy in violation of the antitrust laws (J. A. 
70, 72). This finding is not challenged on appeal. The 
Court further found that the twenty-one day clearance 
granted to the first-run Washington theatres over appel- 
lant’s theatre was reasonable and valid and did not consti- 
tute an unreasonable restraint of trade (J. A. 72, 75). 

On December 1, 1955, the appellant became the operator 
of the Villa Theatre, in Rockville, Maryland. Appellant’s 
principal officer is Mr. Victor Orsinger, a Washington 
attorney (J. A. 78-79). Seven of the eight appellees here are 
engaged in the business of distributing motion pictures pro- 
duced by or for them. The eighth, RKO Radio Pictures, 
Inc., was formerly a distributor but in February, 1957, 
it discontinued its business of distributing motion pictures. 


Many feature motion pictures are produced in the United 
States each year. The cost of producing a feature motion 
picture in the United States and reducing it to a negative 
print ranges from something less than one million dollars to 
four million dollars and upwards. It is not unusual for the 
better motion pictures to cost three or four million dollars 
or more to produce (J. A. 198-200). 

After the negative print of a picture is completed, posi- 
tive prints are made for exhibition in theatres throughout 
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the country. The cost of making each such print ranges 
from approximately $250.00 on a black and white print, 
to $1,150.00 for pictures produced in color (J. A. 198- 
200). 

In addition to the expense of production there must be 
added the money spent for direct advertising. Expenses in- 
curred for such purposes range from about one hundred 
thousand dollars to a high of almost one million dollars per 
picture (J. A. 198). 

There are between 18,000 and 19,000 open theatres in 
the United States (J. A. 200). A majority of those theatres 
are not capable of paying film rentals which would cover 
the cost of producing the positive prints which the theatres 
use. Indeed, approximately 10,000 of these theatres pay a 
film rental of $50.00 or less (J. A. 202). Obviously, under 
these circumstances, it is economically impossible to manu- 
facture enough prints to serve each of the 18,000-19,000 
theatres in the United States simultaneously. Actually, the 
number of positive prints manufactured ranges from ap- 
proximately 400 to 525, depending upon the anticipated 
demand for the particular picture (J. A. 199-200). A 
distributor normally allots to its Washington Exchange 
about seven to eleven prints (J. A. 204), with the right 
to borrow additional prints if they are not needed elsewhere. 

In order to serve this large number of theatres with a 
limited number of prints and also to obtain the largest audi- 
ence saturation in any particular area,* there has developed 
in the industry the practice of exhibiting pictures on a series 
of successive runs—the first exhibition of a picture in a 
particular area being known as the first run, the second 
exhibition being known as the second run, etc. The period 
of time which elapses between first and second run, here 


*A distributor’s film rental depends on the number of people who 
see the picture, since the film rental on the better pictures is usually 
based on a percentage of the gross receipts for the particular picture 
involved. 


i 
} 


a ee 
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twenty-one days, is known as the “clearance” which the 
first-run theatre has over the second-run theatre. Con- 
versely, the second run has an “availability” of twenty-one 
days after the conclusion of the picture’s exhibition at the 
first-run theatre. During the twenty-one day interval, the 
prints are in use elsewhere throughout the country (J. A. 
139-140). 

Generally speaking. the larger de luxe theatres in Wash- 
ington in the so-called F street area exhibit pictures first 
in the Washington area (J. A. 18).* They charge a higher 
admission price than do the various neighborhood theatres 
on second and succeeding runs. The theatre which licenses 
the picture on first run pays a much higher film rental than 
those exhibiting the picture on subsequent runs. (Compare 
Defts.’ Exh. 26, [J. A. 373]. with Defts.’? Exh. 49 [J. A. 
377]). In fact, the distributor obtains approximately 65- 
70% of its total revenue from less than 10% of the total 
theatres it serves (J. A. 203). 

In order to enable the first-run theatre operator to meet 
the high cost of operating a first-run theatre and to pay the 
distributor this larger film rental, it is necessary to grant 
that theatre an exclusive run of the picture in the area 
from which he draws his patronage, with a period of clear- 
ance. This grant of clearance assures the exhibitor to 
whom a prior run has been licensed, that his competitors will 
not at the same time, or immediately thereafter, show the 
same picture and thus diminish the exhibitor’s expected 
income (J. A. 18). As the Trial Court developed during 
its questioning of appellees’ expert witness, Mr. Glenn 
Norris (J. A. 212): 


“TuE Court: Do you mean by that that people 
would be more apt to wait until the picture that 


* The Defendants Proposed Statement of Facts as set forth in 
the Joint Appendix at pp. 17-45 was put in evidence by stipulation 
in the course of the trial (R., pp. 53-68). 
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comes to a neighborhood theater if they knew it 
would come immediately after the downtown run is 
finished then they would if they knew there would 
be a considerable interval between the two runs; is 
that what you mean? 
THe Witness: That is right.” 


As a result of this element of exclusivity the exhibitor is 
enabled to charge an admission price which permits him to 
earn the money necessary to meet the high cost of operating 
a de luxe theatre and at the same time to pay the distributor 
a substantial film rental (J. A. 211). Moreover the ex- 
hibition at the first-run theatre enhances the value of the 
picture for subsequent licensing because of the aggressive 
exploitation and advertising done by the first-run theatres 
(J. A. 45, 270). 

The practice of runs and clearance as such has been con- 
sistently recognized by the courts as being indispensable in 
the motion picture industry. Westway Theatres v. Twentt- 
eth Century-Fox F. Corp., 30 F. Supp. 830 (D. Md. 1940), 
aff'd on opinion below, 113 F. 2d 932 (4th Cir. 1940) ; 
Dipson Theatres v. Buffalo Theatres, 190 F. 2d 951 (2nd 
Cir. 1951) cert. den., 342 U. S.926 (1952) ; Fifth & Walnut 
v. Loew’s Incorporated, 176 F. 2d 587 (2nd Cir. 1949), 
cert. den., 338 U.S. 894 (1949). 

The first-run theatres in Washington are granted 
twenty-one days clearance over the so-called neighborhood 
theatres in the District of Columbia and in Montgomery 
County, where appellant’s theatre is located. None of these 
neighborhood theatres has an availability earlier than 
twenty-one days after the close of first run (J. A. 19). 


Appellant’s theatre, which seats approximately 630 per- 
sons (J. A. 6), is located in Rockville, Maryland, approxi- 
mately 15 miles from zero milestone, Washington, D. C. 
(J. A. 6). It is approximately forty minutes by car from 
Rockville to downtown Washington (J. A. 284), which is 





5 


reached via two main arteries—Viers Mill Road and Rock- 
ville Pike. Both of these roads recently have been en- 
larged to four lane dual highways (J. A. 45). In addition, 
Rockville and the District are connected and served by 
the Baltimore & Ohio R. R. and three bus lines (J. A. 45). 
While the population of Rockville has increased over recent 
years, this has been accomplished at least in part by enlarge- 
ment of the city limits (J. A. 108). This growth has largely 
been in the area lying between Washington and Rockville 
(Defts.’ Exh. 27). Rockville is regarded as a neighborhood 
shopping area having approximately seventy-five stores 
(J. A. 278) as contrasted with Silver Spring and Bethesda 
which are considered secondary shopping areas* and possess 
approximately 285 and 293 stores, respectively (J. A. 280). 

Appellant’s theatre is one of a network of small neigh- 
borhood theatres which ring Washington. There are a 
number of these theatres in the same general area as the 
appellant’s theatre. Approximately one mile away is the 
Rockville Drive-In which opened in March, 1954, and which 
can accommodate 850 cars (J. A. 17, 35, 221) or, at an 
estimated 214 persons per car, over 2100 persons (J. A. 
221). It is operated by K-B Theatres (J. A. 220). In 
Wheaton, Maryland, approximately four miles in a south- 
easterly direction from the appellant’s theatre, is the 600- 
seat Viers Mill Theatre, operated by Lust Theatres (J. A. 
17, 35). Silver Spring has the 982-seat Silver Theatre, 
operated by Stanley Warner, and the smaller Roth’s Silver 
Spring Theatre, operated by the Roth family (J. A. 34). 
In Bethesda are located the 949-seat Bethesda Theatre, 
operated by Lust Theatres and the Hiser-Bethesda Thea- 


*A secondary shopping area is defined as having a trading radius 
of approximately twenty miles as distinguished from a neighborhood 
area which has a trading area of about five miles. The secondary 
area by definition will also contain at least one branch of a major 
department store and in excess of 100 stores (J. A. 280). 
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tre* (J. A. 34). Each of these theatres was in operation 
prior to the opening of the appellant’s Villa Theatre. Each 
has an availability of twenty-one days after first-run Wash- 
ington (J. A. 34-35). Each has proven to be a better gross- 
ing theatre than has the Villa (Defts.’ Exh. 44, J. A. 
374-375). For example. defendants’ exhibits 38-43 are 
comparisons of the film rental paid the distributors on the 
total number of identical pictures which played both at the 
Villa and the particular nearby neighborhood theatre listed 
below in the righthand column. These show (J. A. 290- 
295) 3 
Villa $ 6,185 Rockville Drive-In $20,929 
‘. 12.595 Viers Mill 16,592 
i‘ 8,849 Hiser-Bethesda** 32,672 
‘ 3,997 Bethesda 36,994 
. 9,610 Roth 19,391 
- 11,056 Silver 47,889 
Defendants’ Exhibit 44 (J. A. 374-375) is a comparison 
of the film rental for exhibitions at the Villa Theatre 
with the film rental from the exhibition of the same pic- 
ture on the same play dates at nearby theatres. This 
shows that in each instance the Villa Theatre grossed 
less and paid a lower film rental for the identical picture on 
the same play days than did the nearby competing theatres. 
Mr. Orsinger acquired the lease to the Villa Theatre 
(then known as the Milo) in Rockville in December, 1954 
(J. A. 17). At that time this theatre played on a so-called 
sub-neighborhood run, that is, it played after the twenty- 
one day neighborhood theatres (J. A. 32, 135, 222). The 
Milo Theatre at the time of its acquisition had been allowed 
to deteriorate and was in the words of Mr. Orsinger “a 


*There is set forth at page 46 of the Joint Appendix a map show- 
ing the location of these and certain other theatres in the Washington 
metropolitan area. 

**The Hiser-Bethesda and the Bethesda theatres bid against one 
another for the same picture as did the Villa Theatre and the Rock- 
ville Drive-In (J. A. 292). 
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public place of the lowest character” (J. A. 82). There- 
after, appellant extensively remodeled the theatre, at sub- 
stantial expense (J. A. 82-83, 110-111). Despite the heavy 
obligations which were incurred and the subsequent-run 
availability which the theatre had formerly had, no effort 
was made by appellant to ascertain from any distributor 
what availability the Villa would have until October 21, 
1955. On that day, the appellant’s attorneys addressed 
an identical letter to each of the appellees herein and 
to other distributors of motion pictures, requesting the 
right to exhibit pictures at the Villa Theatre fourteen days 
after the conclusion of the downtown Washington run with 
clearance over the Rockville Drive-In (J. A. 20-21). 
Shortly thereafter on, November 3, 1955, the operator 
of the Rockville Drive-In (Mr. Goldman) wrote each of 
the distributors stating that he expected to continue to have 
clearance over appellant’s theatre (J. A. 31-32). As Mr. 
Goldman testified (J. A. 222): 
©. So that at that time the Villa Theatre had 
indicated that it wanted to play pictures ahead of 
you;is that right? <A. Yes, sir. 
Q. And you had told the distributors that you 
wanted to play pictures ahead of the Villa? A. Yes, 
sir. 


The solution to this common problem was, as the Trial 
Court found, (J. A. 70) “more or less obvious”. In the face 
of these conflicting demands, each of the appellees offered 
to permit the Villa to bid against the Drive-In for pictures 
on a twenty-one day availability during the drive-in season 
(March-November) and to grant the Villa a twenty-one 
day availability during the remainder of the year (J. A. 21- 
29, 88-89). As one of the appellees succinctly stated in ex- 
plaining this decision to Mr. Orsinger (J. A. 25-26) : 

“Tf pictures were licensed to you on a 14 day 
availability, you would then be playing them ahead 
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of all the Washington neighborhood theatres and 
ahead of the theatres northeast of Washington in 
the general area of Rockville. We cannot agree to 
this type of discrimination in your favor.” 


As has been noted, the availability which was granted 
appellant’s theatre was more favorable than it had enjoyed 
prior to its acquisition by appellant. In fact, appellee Colum- 
bia’s Washington manager was advised by appellant’s 
booking agent that he was satisfied with a twenty-one day 
availability and Columbia’s home office officials were so 
advised (J. A. 240, 243, 372). 

Appellant’s theatre opened for business on December 1, 
1955 (J. A. 79). On February 25, 1956—less than three 
months later—this suit was begun (J. A. 1). 


Statutes and Rules Involved 


The pertinent provision of the Sherman Act of July 2, 
1890, c. 647, 26 Stat. 209, U. S. C. A. Title 15, § 3, is as 
follows: 


“Every contract, combination in form of trust or 
otherwise, or conspiracy, in restraint of trade or 
commerce in any Territory of the United States or of 
the District of Columbia, or in restraint of trade or 
commerce between any such Territory and another, 
or between any such Territory or Territories and any 
State or States or the District of Columbia, or with 
foreign nations, or between the District of Columbia 
and any State or States or foreign nations, is declared 
ileval.. + * > 


Rule 52(a) of Federal Rules of Civil Procedure pro- 
vides in pertinent part: 

“Findings of fact shall not be set aside unless clearly 

erroneous, and due regard shall be given to the 


opportunity of the trial court to judge of the credi- 
bility of the witnesses.” 
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Summary of Argument 


1. A finding of conspiracy is an essential element for 
recovery in an antitrust case such as this. Here, the trial 
court found that there was no conspiracy, and that finding 
is not challenged. That being so, we submit that the ques- 
tions raised by appellant here—all of which relate to other 
issues—are academic, since a resolution of those questions 
in appellant’s favor could not alter the result. 


2. Appellant’s contention that it was denied the benefits 
of Homer Hoyt’s “expert testimony” is not well taken. 


First, appellant seeks to raise on appeal an evidentiary 
question which was not presented to or passed upon by the 
Trial Court. Hoyt was not asked to give expert opinion 
testimony. He was asked merely to read into evidence the 
results of a hearsay survey which he had not taken. 


Second, the results of the survey were inadmissible 
hearsay because: 


a) Appellant did not call the person who actually 
supervised the survey although she was in court, nor 
did it call any of the persons who made the survey. 
There was no evidence by anyone having any direct 
knowledge as to the manner in which the survey was 
taken, the instructions which were given for the taking 
of the survey, or whether such instructions in fact were 
followed. The failure of appellant to produce such evi- 
dence deprived the appellees of the opportunity to cross- 
examine as to the accuracy or trustworthiness of the 
hearsay survey; 


b) The results of the survey are based not only upon 
the claimed movie-going activities of the 300 persons 
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interviewed, but upon the activities of over 900 other 
members of their respective households who were not 
interviewed. The results of the survey were thus hear- 
say at least three times removed from the competent 
source of the information sought to be offered and did 
not afford any basis of trustworthiness: 


c) There was no adequate compliance with Rule 
43(c) of the Federal Rules of Civil Procedure. 


Third, even if Hoyt had been asked his opinion, it is 
clear from appellant’s brief that such an “opinion’’ would 
have been merely a recitation of the results of the survey. 
Hoyt was not competent to give an independent opinion 
based upon his own knowledge, and expert opinion testi- 
mony cannot be the vehicle for offering in evidence tes- 
timony which is otherwise incompetent and inadmissible. 


3. The twenty-one day clearance in favor of the first- 
run Washington theatres is reasonable and valid. There 
can be no question but that some period of clearance be- 
tween Washington and Rockville is proper. The real issue, 
which is essentially a business dispute between the parties, 
is whether the clearance period shall be fourteen or twenty- 
one days. To grant the Villa theatre, which is the poorest 
grossing theatre in its immediate area, a fourteen-day avail- 
ability would be to give it an unfair and discriminatory 
advantage over its immediate competitors. Moreover, the 
granting of such an availability would trigger off other 
demands for that availability resulting, eventually, in a sub- 
stantial diminution of the distributors’ revenue. The dis- 
tributors should not be required to run the risk of such 
losses merely to give the Villa theatre an unfair competitive 
advantage. 





A FINDING OF CONSPIRACY IS AN ESSENTIAL ELE- 
MENT OF AN ANTITRUST ACTION. APPELLANT’S FAIL- 
URE TO CHALLENGE THE TRIAL COURT’S FINDING THAT 
THERE WAS NO CONSPIRACY HERE RENDERS THE 
ISSUES RAISED ON APPEAL MOOT. 


The Trial Court expressly found that there was no con- 
spiracy to exercise an undue or illegal restraint against the 
Villa Theatre (J. A. 72). Appellant does not challenge 
that finding, and, indeed, appears to concede that it cannot 
be successfully challenged here (appellant’s brief, p. 16). 
Thus, we may take it as established on this appeal that there 
was no conspiracy—one of the necessary elements in the 
imposition of antitrust liability. 

On this appeal appellant nevertheless contends: (a) that 
each license agreement granting a twenty-one day clearance 
in favor of first-run Washington is unreasonable and (b) 
that expert opinion testimony with respect to the extent 
of competition between Rockville and Washington was 
improperly excluded. These contentions, even if correct, 
cannot aid appellant in the face of the unchallenged finding 
that there was no conspiracy. Thus, the issues raised by 
appellant are academic and need not be passed upon by this 
Court. 

It is settled that the existence of a conspiracy to injure 
a plaintiff is a necessary element to establish liability in 
cases of this sort. Decisions involving the motion picture 
industry are explicit in so holding. 

The opinion in Loew’s v. Cinema Amusements, 210 F. 
2d 86 (10th Cir. 1954), cert. den., 347 U. S. 976 (1954), 
is apposite. There the Court said (pp. 92-93): 


“Tt is insisted with emphasis that the evidence 
was insufficient as a matter of law to support a find- 
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ing of conspiracy. Certain established rules must 
be kept in mind in resolving the question. One of 
such rules is that the producers and distributors of 
motion picture films are not required to license their 
products to every exhibitor who desires or requests 
them. Neither are they under duty to accord to an 
exhibitor any particular run—first or otherwise—of 
films which are furnished him. An exhibitor does 
not have the absolute right to compel producers and 
distributors to furnish him films or to give him the 
privilege of exhibiting them on the basis of any 
specified run. William Goldman Theatres, Inc., v. 
Loew’s, Inc., 3 Cir., 150 F. 2d 738, reaffirmed on a 
subsequent appeal, 3 Cir., 164 F. 2d 1021, certiorari 
denied, 334 U. S. 811, 68 S. Ct. 1016, 92 L. Ed. 1742; 
Chorak v. RKO Radio Pictures, 9 Cir., 196 F. 2d 
225, certiorari denied, 344 U. S. 887, 73 S. Ct. 186. 
Where licenses, runs, moveovers, or clearances result 
solely from private contracts between producers and 
distributors and exhibitors, alone and without more, 
a civil action by an exhibitor for violation of the 
antitrust statutes will not le.” (Emphasis supplied.) 


This principle finds expression as early as 1923, in the 
historic case of Binderup v. Pathe Exchange, 263 U. S. 
291 (1923). That case involved a complete refusal on the 
part of motion picture distributors to license film to an 
exhibitor. In laying down the doctrine that a finding of 
conspiracy is necessary to the imposition of antitrust lia- 
bility, the Supreme Court said (p. 312): 


“It is doubtless true that each of the distributors, 
acting separately, could have refused to furnish films 
to the exhibitor without becoming amenable to the 
provisions of the act, but here it is alleged that they 
combined and conspired together to prevent him 
from leasing from any of them. The illegality con- 
sists, not in the separate action of each, but in the 
conspiracy and combination of all to prevent any 
of them from dealing with the exhibitor.” 





13 


The decision of the Supreme Court of the United 
States in Theatre Enterprises v. Paramount, 346 U. S. 537 
(1954), is particularly in point. In that case, as in the case 
at bar, the operator of a suburban theatre brought an anti- 
trust action, complaining of its inability to obtain first-run 
motion pictures, and of unreasonable clearance in favor of 
the first-run downtown theatres. The Court said (p. 540): 


“The crucial question is whether respondents’ 
conduct toward petitioner stemmed from _ inde- 
pendent decision or from an agreement, tacit or 
express.” 


Again, as the Court said in Robbinsdale Amuse. Corp. v. 
Warner Bros. P. Dist. Corp., 141 F. Supp. 134, 141 (D. 
Minn. 1955): 


“Courts should be hesitant to disrupt an established 
system of runs and clearances in absence of con- 
vincing proof that its genesis is the result of con- 
spiratorial connivance, and that it is unreasonable.” 


The principle finds expression in numerous other cases.* 

The foregoing decisions establish that a finding of con- 
spiracy is a prerequisite to recovery in this case. The Trial 
Court’s finding that there was no conspiracy stands unchal- 
lenged. There is absent, therefore, an essential element 
without which there can be no recovery, even assuming 
appellant’s contentions on appeal are well founded. Conse- 
quently this appeal is moot. 


*Bordonaro Bros. Theatres v. Paramount Pictures, 176 F. 2d 
594, 596 (2nd Cir. 1949) ; Chorak v. RKO Radio Pictures, 196 F. 
2d 225, 228 (9th Cir. 1952), cert. den., 344 U. S. 887, reh. den., 344 
U. S. 910 (1952); Paramount Film Distributing Corp. v. Village 
Theatre, 228 F. 2d 721, 725-26 (10th Cir. 1956) ; Paramount Film 
Distributing Corp. v. Applebaum, 217 F. 2d 101, 124-25 (5th Cir. 
1954), cert. den., 349 U. S. 961 (1955) ; Rushing v. Metro-Goldwyn- 
Mayer Distributing Corp., 214 F. 2d 542 (5th Cir. 1954) ; Dipson 
Theatres v. Buffalo Theatres, 190 F. 2d 951 (2nd Cir. 1951), cert. 
den., 342 U. S. 926 (1952); Windsor Theatre Co. v. Walbrook 
Amusement Co., 189 F. 2d 797 (4th Cir. 1951). 
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The Trial Court’s unchallenged finding that there was 
here no conspiracy, leads to this further point. As the 
Court held, absent a conspiracy, a person is under no obli- 
gation to serve everyone who desires to deal with him. 
This principle has been recently applied by this Court in 
Packard Motor Car Co. v. Webster Motor Car Co., 100 
U. S. App. D. C. 161, 243 F. 2d 418 (1957), cert. den., 
355 U. S. 822 (1957). That case recognized and reaffirmed 
the historic right of an American trader, in the absence of 
a conspiracy or a monopoly, to enter into an exclusive agree- 
ment whereby its product is made available to one customer, 
to the total exclusion of all others. While appellant attempts 
to avoid application of this rule on the ground that auto- 
mobile distribution is different from motion picture distri- 
bution (brief p. 18), it ignores the fact that in the Pack- 
ard case this Court cited with approval on this point (100 
U.S. App. D. C. at 163, 243 F. 2d at 420) the decision in 
G. & P. Amusement Co. v. Regent Theatre Co., 107 F. 
Supp. 453 (N. D. Ohio 1952), aff'd, 216 F. 2d 749 (6th 
Cir. 1954), cert. den., 349 U. S. 904 (1952)—a motion 
picture antitrust case.* 

As the Trial Court stated in applying the Packard 
decision (J. A. 77): 


“Tt follows hence that the defendants had a right 
to refuse to lease any pictures to the plaintiff at all. 


*In Paramount Pictures Theatres Corp. v. Partmar Corp., 97 
F. Supp. 552 (S. D. Cal. 1951), af’d, 200 F. 2d 561 (9th Cir. 
1952), aff'd, 347 U. S. 89 (1954), it was said (p. 559): 

“We are not of the opinion that any theatre has the 
right, as a matter of law, to demand from a motion picture 
producer the right of prior runs, any more than the seller of 
‘automobiles has the right to demand of the manufacturer an 
agency within a restricted territory. If the automobile man- 
ufacturer has the right to establish an exclusive agency within 
a restricted area for the sale of its product and to refuse to 
license any other agency within that restricted area, it would 
seem to the Court that the motion picture distributor should 
have the same right and privilege.” (Emphasis supplied.) 
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A fortiort they had a right to refuse to rent to the 
plaintiff except after the expiration of certain wait- 
ing periods. The only limitation on this general prin- 
ciple is that the defendants may not conspire among 
themselves not to deal with the plaintiff. As pre- 
viously indicated, the Court finds that no conspiracy 
has been established in this case.” 

There was here no conspiracy. Therefore we submit 
that the errors assigned could not, even if valid, change the 
result. The questions which are raised by the appellant on 
this appeal are academic. There is nothing for this Court 
to review. 
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THE TESTIMONY OF APPELLANT’S WITNESS, HOMER 
HOYT, WAS PROPERLY EXCLUDED BY THE TRIAL 
COURT. 


At the trial, appellant offered in evidence the results 
of a survey conducted among the inhabitants of Rock- 
ville for the purposes of the trial, in an attempt to establish 
as facts the motion picture-going habits of such inhabitants. 
For the purpose of introducing the results of this survey, 
appellant called as a witness one Homer Hoyt, a market 
analyst and real estate economist. The trial court refused 
to permit Mr. Hoyt to testify to the results of this survey 
(J. A. 152-155), and the exclusion of this testimony is 
assigned as error on this appeal. We submit that appellant 
is precluded from urging this assignment of error because, 
as above stated, the District Court found there was no con- 
spiracy in violation of the antitrust laws and the appellant 
has not assigned that finding as error. 


A. Appellant Seeks to Argue on Appeal an Evidentiary Ques- 
tion Not Raised Below or Passed upon by the Trial Court. 


Since in appellees’ view the appellant has unfairly and 
inaccurately presented the actual evidentiary question be- 
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fore the Trial Court, brief reference to the circumstances 
under which the evidence was proffered appears necessary. 


Appellant now argues that Mr. Hoyt was prevented 
from giving “‘opinion” testimony as to the number of Rock- 
ville residents who attend first-run Washington theatres 
(appellant’s brief p. 15).In point of fact, Mr. Hoyt’s 
“opinion”, expert or otherwise, was not solicited by appel- 
lant on this subject. Rather, he was specifically asked to 
state in evidence a fact—namely, what a survey showed* as 
to the percentage of the population of the city of Rockville 
who are movie goers. The record makes this perfectly clear. 
Thus Mr. Hoyt was asked (J. A. 145): 


“Q. Mr. Hoyt, did Mrs. Cantor report to you 
the results of the survey? A. She did. 

Q. And did she tabulate for you the results of 

the survey? A. She did. 
_ Q. And do you have in the tabulation which was 
prepared a table showing the number of annual 
movie-going attendances in the city of Rockville? 
A. I do. 

Q. And do you have a tabulation of the number 
of annual movie attendances at first-run houses in 
Washington, D. C.? A. I do. 

Q. Would you tell us, Mr. Hoyt, from the tabu- 
lation which you have obtained, first of all the per- 


*After having been qualified as a “market analyst and real 
estate economist” (J. A. 140), Mr. Hoyt testified to the prepara- 
tion and taking of a survey of the movie-going habits of 300 house- 
holds containing over 1,200 people in the city of Rockville (J. A. 
141). The questionnaire upon which the survey was based was 
prepared by Hoyt in collaboration with a Mrs. Ann Cantor, a lec- 
turer in the School of Marketing at American University (J. A. 
143). Mr. Hoyt then instructed Mrs. Cantor to conduct the survey, 
taking a random sample in each area in the city of Rockville, and 
to take one house out of twenty (J. A. 144). She, in turn, hired 
interviewers. When the survey was completed, Mrs. Cantor reported 
the results to Hoyt and tabulated the results for him (J. A. 145). 
The testimony sought to be elicited was the reading of the tabulation 
by the witness Hoyt. 
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centage of the population of the city of Rockville 
who are movie goers? 

Mr. Caskey: That is objected to. 

THE Court: On what ground do you object? 

Mr. Caskey: That this is not the type of hear- 
say evidence that will be accepted to determine a fact 
at issue in this case. 

The law, of course, as to the use of economic 
surveys, the use of sampling, is in a state of flux, 
as I well recognize, but it seems to me that where 
you are attempting to determine a fact, namely, how 
many people have actually done something, that to 
tabulate it, to have a witness who did not ask the 
questions, did not make the tabulation, testify to it, 
violates accepted principles.”” (Emphasis supplied) 

: +: * «* 

“THE Court: For all of these reasons, the Court 
will sustain the objection. 

If you wish to make the record, you may have 
the document containing the results of the survey 
marked for identification.” (J. A. 155) 

* * * * 

It was to the question “Would you tell us, Mr. Hoyt, 
from the tabulation which you have obtained, first of all 
the percentage of the population of the city of Rockville 
who are moviegoers?’’, to which objection was made and 
sustained. It is apparent that appellant was thus at- 
tempting to introduce the results of a survey through Mr. 
Hoyt, that the Court understood the question for what it 
was, and after hearing extended argument thereon (J. A. 
145-152) the Court ruled. 

It is clear from the question that Mr. Hoyt was not 
asked to give any opinion which he might have as to the 
number of people in Rockville who attended motion picture 
theatres. Indeed, he was not even asked whether he had 
such an opinion. The question to which the objection was 
sustained limited Hoyt to stating the information set forth 
in the tabulation given to him by Mrs. Cantor for which no 
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proper basis had been laid. Compare Tri-State Broadcast- 
ing Co. v. Federal C. Com’n, 68 U. S. App. D. C. 292, 296, 
96 F. 2d 564, 568 (1938), where this Court said: 


“Still further, even if the intervenor had qualified 
properly as an expert, the testimony which was ad- 
mitted over objection was not a statement of his 
opinion as an expert, but the statement of the opin- 
ions, promises, and commitments of others. Experts 
are called before courts and commissions in order 
that the tribunals may have the benefit of the expert’s 
own opinions.” 


It cannot be seriously urged that the question asked Mr. 
Hoyt was but preliminary to a question seeking to elicit 
an opinion from him. In the course of the argument before 
the Court on the objection to the question propounded to 
Mr. Hoyt, the Court asked appellant’s counsel (J. A. 151): 


“T ask you what you expect to prove by this witness.” 


In reply to this specific inquiry, appellant’s counsel replied: 


“T expect to prove from the survey which has 
been made that of all the annual movie attendances 
in Rockville there—of all the annual moviegoers 
in the city of Rockville, only 4.7 per cent of these 
movie attendances were at downtown first-run 
houses.’’ (Emphasis supplied) 


From the foregoing and in light of its brief it is apparent 
that appellant has executed a change of position. At the 
trial the Court and counsel understood that the evidentiary 
question raised was the admissibility of a survey or poll. 
Now we are told that that was not the question at all, but 
rather that the real question was whether, apart from and 
regardless of the admissibility of the survey, Mr. Hoyt 
could give opinion testimony, which opinion would have 
been the same as the results shown in the survey (appellant’s 
brief p. 12). The record, however, does not sustain this 
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blatant and recent* about face on appellant’s part. Rather, 
the record accurately reflects the question presented—the 
admissibility of the results of a survey offered as proof of 
the purported facts stated and offered by a witness who 
had no direct knowledge as to the actual trustworthiness 
thereof. The appellant cannot now, on appeal, construct a 
line of testimony not tendered in the trial court and then 
complain that its exclusion constitutes error. United States 
v. Mills, 237 F. 2d 401 (8th Cir. 1956) ; 5 Moore’s Federal 
Practice 1351-52 (2d Ed. 1948). 


B. The Results of the Survey Were Inadmissible. 


We are thus brought squarely to the issue which was 
presented and determined below, namely, whether Mr. 
Hoyt could properly testify to the results of the motion 
picture attendance survey conducted in Rockville by inter- 
viewers used by Mrs. Cantor. We submit that Mr. Hoyt’s 
proposed testimony would have resulted in the admission 
of testimony at least three times removed from the in- 
dividuals who knew the actual facts. 

In this connection, this Court’s decision in Tri-State 
Broadcasting Co. v. Fed. C. Com’n, 68 U. S. App. D. C. 
292, 96 F. 2d 564 (1938) is pertinent. That case involved 
an appeal from an order of the Broadcasting Division of 


*The recent origin of appellant’s version of the purpose of Mr. 
Hoyt’s testimony can be gleaned from a comparison of appellant’s 
Points on Appeal (R. 858) filed on Jan. 28, 1958, with its present 
Statement of Questions Presented. Then it was stated: 

“Yl The Trial Court erred in excluding the testimony of plain- 
tiff’s expert witness, Homer Hoyt, with reference to the survey 
of the population of the City of Rockville, Maryland, and in ex- 
cluding plaintiff’s exhibit 5 for identification.” 


Now appellant visualizes the question as: 
“‘The questions herein presented are: 

1. Whether in an anti-trust suit a witness duly qualified as an 
expert witness may offer an opinion based on statistical data 
gathered by means of a random survey conducted under the super- 
vision of the said expert.” (appellant’s brief, p. (1) ) 
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the Federal Communications Commission granting the 
application of one Roderick for permission to construct a 
new broadcasting station in El Paso, Texas. One of the 
issues on the appeal was the admissibility of certain testi- 
mony given by Roderick with respect to conversations he 
had had with others regarding the desirability of establish- 
ing a new station. Roderick testiied that he had talked to a 
large number of persons, naming them—music teachers, 
directors of glee clubs and choirs, public officials, club 
officers and businessmen. Roderick was permitted to testify 
that those with whom he talked were unanimously of the 
opinion that a new station would be very beneficial and that 
a majority of them promised financial support to it. He was 
further permitted to testify that these persons made definite 
commitments to support the station and to cooperate with it 
financially. In holding that the admission of Roderick’s 
testimony was error, this Court said (68 U. S. App. D. C. 
at 294-295, 96 F. 2d at 566-567): 


“The testimony admitted was clearly hearsay. It 
was a statement in effect of what others had told 
‘Roderick. Its admission deprived the appellant of 
the right to cross-examine those a composite of 
whose views Roderick was reflecting into the 
record.” 


Appellant does not squarely raise or argue the admissi- 
bility of this particular survey (appellant’s brief, pp. 13, 
21). This represents a concession to reality. 

It is clear from the record that Mr. Hoyt did not con- 
duct this survey. Indeed, he did not even supervise its 
conduct. Mr. Hoyt was purporting to testify as to what he 
had been told by Mrs. Cantor who in turn had received 
the information from the interviewers who in turn had 
acquired their information from the persons interviewed. 
Mr. Hoyt, in fact, was not even competent to testify that 
the persons interviewed gave the answers upon which the 
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tabulated results were based. Sears, Roebuck & Co. v. All 
States Life Insurance Co., 246 F. 2d 161 (Sth Cir. 1957), 
cert. den., 335 U. S. 894 (1958). 

The survey here has still a further defect. It purports 
to reflect the movie-going activities not only of the three 
hundred persons interviewed, but also of the more than 
nine hundred members of their respective households, none 
of whom was actually interviewed. It thus appears that 
still another layer had been added to this pyramid of hearsay 
and what is hearsay twice removed as to a quarter of the 
survey becomes hearsay thrice removed as to the rest. The 
testimony was properly excluded by the Trial Court in a 
carefully reasoned ruling after full argument (J. A. 145- 
155). 

The fact that the hearsay is offered in the guise of a 
“survey,” “poll” or “market research analysis” does not lend 
any mystic properties to the matter. The evidence when 
offered as proof of the purported facts stated is still hear- 
say. While survey evidence has been admitted in those 
cases in which it comes within a recognized exception 
to the hearsay rule—i.e., the so-called “state of mind” ex- 
ception*—in no case that we know of—and the appellant 
has cited none**—has a survey been admitted over the 


*See United States v. 88 Cases, More or Less, 187 F. 2d 956 
(3rd Cir. 1951); Marcalus Manufacturing Co. v. Watson, 156 F. 
Supp. 161 (D. C. D. C. 1957) ; Household Finance Corp. v. Federal F. 
Corp., 105 F. Supp. 164 (D. Ariz. 1952). The admissibility of the sur- 
veys in these cases rests on the premise that the hearsay rule excludes 
statements made by a person, not a witness, only when they are 
offered to prove the truth or falsity of the facts asserted. The 
rule does not apply when the statements are presented merely as 
evidence of the fact that the statements were made. This is well 
settled—indeed it is Hornbook-law. Richardson on Evidence, § 210 
(8th Ed. 1957). This fundamental distinction clearly appears in 
Sears, Roebuck & Co. v. All States Life Insurance Co., supra, 
yp. ZL, 

**In neither the opinion in United States v. J. I. Case Co., 101 F. 
Supp. 856 (D. Minn. 1951) nor the opinion in United States v. E. I. 
duPont de Nemours & Co., 118 F. Supp. 41 (D. Del. 1953), aff'd, 
347 U.S. 521 (1954) cited by appellant (brief, p. 22) was the hearsay 
objection considered nor is there any suggestion that the surveys were 
received over objection. 
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hearsay objection, where, as here, there is no evidence 
demonstrating that the evidence was trustworthy. 

We submit that the Trial Court’s ruling excluding 
Hoyt’s testimony was clearly correct. 


C. Mr. Hoyt’s Opinion Testimony Being Squarely Based on 
an Inadmissible Survey Was Itself Inadmissible. 


As has been discussed above, appellant seeks now review 
of an evidentiary question not raised in the Trial Court. 
It is apparently driven to this position by its realization 
that the Court correctly ruled that the results of a 
survey or poll, submitted as proof of the facts stated 
therein, were inadmissible as hearsay. Rather than contest 
that issue appellant now urges that what it really intended 
was to offer the opinion testimony of a witness as to the 
theatre-going habits of the Rockville residents. Assuming, 
contrary to the fact, that this question was raised and pre- 
served at the trial, appellant cannot succeed in this effort. 

Mr. Hoyt was not offered as an expert with some special 
and particular expertise of the theatre-going habits of the 
Rockville residents. Rather, even viewed in the light of 
appellant’s present position, any opinion he might have had 
would have been pegged to the survey, derived from the 
survey and stated in the guise of “conclusions” actually 
would have been the results of the survey itself. Appellant’s 
brief makes this clear. Thus it states, p. 11: 


“Had the evidence, proferred through Mr. Hoyt, 
not been rejected, it would have established that of 
all annual movie attendances from among the movie- 
goers in Rockville, only 4.7* per cent of them were 
at downtown first-run houses (J. A. 151).” 


* * * 


“Hoyt’s method of establishing facts on which 
to found an opinion is the survey method, which he 


*What the appellant’s brief improperly does is to refer to the 
figures contained in the survey, plaintiff’s Exhibit 5 for identification, 
which is not in evidence. 
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uses to determine the buying habits of an area or 
group of people (J. A. 141).” 


Appellant now seeks to do indirectly what it cannot 
do directly, that is, to put in under the guise of opinion 
testimony the facts of an inadmissible survey. Expert 
opinion testimony may not rest upon inadmissible hearsay. 
Lucas v. Swan, 67 F. 2d 106 (4th Cir. 1933). See also 
United States v. Burns, 69 F. 2d 636 (5th Cir. 1934). 

In plain terms Mr. Hoyt, as an expert, would have 
added nothing to appellant’s case. He was not, as noted, 
presented as an individual with some special and personal 
expertise on the theatre-going habits of Rockville residents. 
He was not the specialist who had examined the patient, 
the art critic who had evaluated the painting. In fact the 
record does not disclose that he had ever been to Rockville, 
that he had compared the theatres involved or that he pos- 
sessed any knowledge whatsoever of any relevant matters 
on which he could properly express an opinion. Nor was he 
presented as one skilled in his field to whom a hypothetical 
question, based on facts shown by the record, was addressed. 
Nor could such a question have been posed since its factual 
premise—the results of the survey—was not and could 
not properly be in the record. Henkel v. Varner, 78 U. S. 
App. D. C. 197, 138 F. 2d 934 (1943). 


i. 


THE CLEARANCE IN FAVOR OF FIRST-RUN WASH- 
INGTON THEATRES IS VALID AND REASONABLE. 


The Trial Court found that the defendants had not con- 
spired among themselves or with the first-run exhibitors. 
Faced with this finding, which it does not challenge, appel- 
lant is driven to urge that the clearance contained in indi- 
vidual license agreements is unreasonable and that each 
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such agreement is, of itself, an illegal contract in restraint 
of trade, actionable under the antitrust laws. But as the 
Court stated in Loew’s v. Cinema Amusements, 210 F. 2d 
86 (10th Cir. 1954), cert. den., 347 U. S. 976 (1954) at 
p. 93): 


‘““‘Where licenses, runs, moveovers, or clearances re- 
sult solely from private contracts between producers 
and distributors and exhibitors, alone and without 
more, a civil action by an exhibitor for violation of 
the antitrust statutes will not lie.”’ 


The finding of no conspiracy or concerted action is, we 
submit, dispositive here. Even if that were not the case, the 
Trial Court’s finding that the clearance here involved is 
reasonable and valid, is eminently correct. 

The appellant does not seriously urge that there should 
be no clearance between Washington and Rockville. Appel- 
lant, upon whom is cast the burden of proof on this as on all 
other issues,* does not and cannot point to any evidence in 
the record to support its passing assertion that there is no 
competition between Rockville and Washington and that the 
clearance should therefore be abolished (appellant’s brief, 
p. 14). 

On the contrary, the record is clear that Rockville is an 
integral part of metropolitan Washington and that the 
theatres in Rockville compete with the Washington theatres 
for the patronage of Rockville residents and the residents 
of the intermediate Wheaton-Silver Spring-Bethesda area. 


*Appellant is apparently under the misapprehension (Appellant’s 
Brief; pp. 23-24) that the burden is upon the appellees to prove that 
the clearance here involved was reasonable. That, of course, is 
simply not so. The burden of proof on that issue, as on all other 
issues in a private antitrust case, is squarely upon the plaintiff. 
The decree in the so-called Paramount case did not in any way 
shift this burden in a private antitrust case. 
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Rockville is linked to Washington by two major highways, 
and residents of Rockville have access to Washington by 
car, train and bus (J. A. 45). For the large groups of 
people living in Silver Spring and Bethesda, the distance 
to downtown Washington and the distance to Rockville is 
just about the same (J. A. 97, 355-356). Appellant’s 
theatre advertises in the Washington newspapers (J. A. 
94-95, 357. Defts.. Exhs. 2-4), on radio (J. A. 96). and is 
listed in the Washington telephone directory. 

Appellant appears to have recognized that at least some 
period of clearance between Washington and Rockville is 
justified. Prior to instituting this action, it wrote substan- 
tially identical letters to each of the distributors wherein 
it requested that clearance be reduced from twenty-one to 
fourteen days (J. A. 20-21). Significantly, it made no 
demand that the clearance be abolished. We submit that 
this is a plain admission that there was competition between 


Rockville and Washington which would justify some period 
of clearance. 


Further proof of competition between Rockville and 
Washington is found in an analysis conducted by the 
appellees at the Rockville Drive-In Theatre on April 14, 
1956. The study there conducted consisted of taking the 
license plate number of each car entering the theatre 
(R. 588, Defts.” Exh. 22). Subsequently, the names and 
addresses of the registered owners were obtained from gov- 
ernment sources (Defts.’ Exh. 23, J 262) and located 
on a large map of metropolitan Washington (Defts.’ Exh. 
28, J. A. 276-277). The study discloses that a substantial 
number of the persons who attended the Rockville Drive-In 
Theatre came from Silver Spring, Bethesda, and from the 
District of Columbia (Defts.’ Exh. 28). 

The main thrust of appellant’s argument appears to be 
that while a twenty-one day clearance is unreasonable, a 
fourteen day clearance would be acceptable. The Trial 
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Court recognized that this created not a legal but rather 
a business problem from which the Court should remain 
aloof. As Judge Holtzoff said (J. A. 75): 


“The Court may not, however, substitute its own 
judgment for the business judgment of the parties. 
All that it may determine is whether the negative 
covenants actually used are beyond the bounds of 
reasonable restrictions. It may not decide whether 
a lesser restraint might possibly be sufficient. The 
Court may not undertake to dictate to the manage- 
‘ment of business concerns how to conduct and 
operate their enterprises, but is confined to deciding 
whether what they are actually doing transcends 
the law.” 


Here, the Trial Court found as an ultimate fact that the 
twenty-one day clearance was valid and reasonable (J. A. 
75). Cf. Klimkiewics v. Westnunster Deposit & Trust Co., 
74U.8. App. D. C. 333, 122 F. 2d 957 (1941), cert. den., 
315 U.S. 805 (1942). No principle of law is more firmly 
established than that findings of fact will not be set aside un- 
less they are clearly erroneous,—that is unless the reviewing 
court is left with the definite and firm conviction that error 
has been committed. Fed. R. Civ. P. 52(a); United States 
v. Yellow Cab Co., 338 U.S. 338 (1949) ; United States v. 
Gypsum Co., 333 U.S. 364, 395 (1948) ; Bishop v. United 
States, 96 U.S. App. D.C. 117, 12Z, 223 F. 2d 582, 5867 
(1955) ; Wynne v. Boone, 88 U. S. App. D. C. 363, 365-66, 
191 F. 2d 220, 222-223 (1951); Remington Rand, Inc. v. 
Societe Internationale, 88 U. S. App. D. C. 275, 188 F. 2d 
1011 (1951). 

The Trial Court began its examination of the facts by 
pointing out the various business considerations which 
necessitate the licensing of motion pictures on a series of 
successive runs, with intervening periods of clearance (J. A. 
64-66). The Court found that these considerations were 
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“legitimate business considerations” (J. A. 65-66). The 
Court emphasized this matter, saying (J. A. 64): 


“It would be manifestly impracticable, and even 
tend to create chaos, to throw the product on the 
market for contemporaneous use in all theaters in 
the country or even in the same vicinity.” 


The Court then adverted to the facts relating specifically to 
the case at bar. In this connection, the Court set forth in 
detail the locations of the various theatres involved (J. A. 
66). The Court pointed out that prior to the opening of 
appellant's Villa Theatre, there had been established in 
Rockville a motion picture theatre known as the Rock- 
ville Drive-In, a commodious theatre with a history of 
successful operation (J. A. 67). The Rockville Drive-In 
was subject to twenty-one days’ clearance in favor of Wash- 
ington first run (J. A. 66-67). The Court further found 
that about a month prior to the opening of the Villa 
Theatre, the appellant wrote similar letters to all the defend- 
ants requesting that pictures be furnished to its theatre on 
a run fourteen days after the conclusion of the first run in 
Washington, with clearance over the Drive-In. With re- 
spect to that request, the Court found (J. A. 67): 


“This request posed a problem for the distributors. 
The Drive-In Theater is commodious, has a consid- 
erable capacity, and was in successful operation. To 
have yielded to the demand, would have been to dis- 
criminate against the Drive-In Theater. Moreover, 
pressure on the part of theaters in Bethesda, Silver 
Spring and Wheaton for similar treatment and, 
therefore, a reduction of the twenty-one day clear- 
ance to a fourteen-day clearance could reasonably 
be anticipated in the event that the request of the 
Villa were granted. In turn, there was a possibility 
of repercussion from neighborhood houses in Wash- 
ington.” 
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It was the refusal of the appellees to yield to appellant’s 
discriminatory request that brought about the present law- 
suit. 

These facts, as set forth in the opinion of the Trial 
Court, are not in any way disputed. Certainly in the light 
of such facts, it cannot seriously Le claimed that the finding 
of the trial court that the clearance was reasonable was 
“clearly erroneous”. Indeed, we submit that that finding 
was Clearly correct. 

The matters which a distributor may properly take into 
account when a request, such as appellant’s, for an earlier 
availability is considered are set forth in Fanchon & Marco 
v. Parantount Pictures, 100 F. Supp. 84 (S. D. Cal. 1951), 
afd, 215 F. 2d 167 (9th Cir. 1954+), cert. den., 348 U. S. 
912 (1955), as follows at p. 98: 


_ “Whenever a change of availability is asked. the pro- 
ducer has two considerations to take into account: 
(1) Whether the change would result in additional 
revenue, and (2) whether the change would affect 
other theatres in the area.” 


Taking the second of these factors first, it is perfectly 
obvious that if the Villa Theatre were accorded an earlier 
availability than the Rockville Drive-In and the theatre in 
Viers Mill, those theatres would immediately insist upon 
that same reduced availability. A look at the map (J. A. 46) 
plainly indicates that both the Rockville Drive-In and the 
Viers Mill Theatre are intensely competitive with the Villa 
and in such a situation it would be discriminatory to grant 
the poorest grossing of the three the earliest availability. 
Moreover, any change in the availability of the Villa would 
almost certainly lead to further demands for the same 
competitive advantage from the competitive theatres in 
Bethesda, Silver Spring and all the way down the line into 
the heart of the District of Columbia. 
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Although appellant characterizes this as “‘supposition” 
(brief, p. 11), it is apparent from the record that there 
is nothing supposititious about it. Mr. Goldman, operator 
of the Rockville Drive-In, testified that he was unwilling 
to play on an availability behind the Villa (J. A. 222) and 
it is obvious from the correspondence that the operator of 
the Viers Mill Theatre was also unwilling to play behind 
the Villa (J. A. 35). Nor need we speculate that a reduc- 
tion in the clearance of any one of those theatres would 
result in a chain reaction, reaching into Washington itself. 
Proof with respect to that matter was supplied by Frank 
M. Boucher, who was originally associated with Mr. Or- 
singer in the Villa Theatre (J. A. 195) and who was called 
as a witness by the appellant. 

Mr. Boucher testified, in substance, that when the Apex 
theatre opened in 1942, it played after the Calvert and 
Uptown theatres, both of which had an availability of 
twenty-one days (J. A. 193) ; that the operator of the Apex 
brought suit to obtain a better availability; and that as a 
result of the settlement of that case the Apex was granted 
the same availability as the Calvert and the Uptown (J. A. 
193-194). As a result of this change of availability in one 
theatre, the other neighborhood circuits in the Washington 
area were enabled to obtain an earlier availability, so that 
those theatres would have a parity of playing position (J. A. 
194-195). The foregoing testimony is not supposition. The 
events testified to by Mr. Boucher actually happened in 
1942. There is no reason to assume that the granting of 
an earlier availability to the Villa Theatre in 1955 would 
not set off a similar reaction. Mr. Murphy, the operator of 
three Washington first-run theatres, (J. A. 263-264) testi- 
fied that it would be impossible to isolate the Villa Theatre 
among all the theatres in the Washington-Montgomery- 
Prince George area and give it, alone, a fourteen-day avail- 
ability, that (J. A. 275): 


“Tf they [the Villa] should be 14 days then every 
theatre in Washington should be 14 days.” 
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What, then, would be the effect of a reduced clearance 
upon the revenues of the distributors? Our starting point 
here is the conceded fact that one purpose of clearance is 
to assure the exhibitor to whom a prior run has been 
licensed that his competitiors will not be able at the same 
time or immediately thereafter to show the same pictures, 
and thus diminish the exhibitor’s income (J. A. 39). Most 
pictures are sold to first-run theatres on a percentage of 
the gross receipts. Thus, the size of a distributor’s in- 
come depends directly upon the gross receipts of the first 
run. The effect of reducing the clearance period from 
twenty-one to fourteen days would materially lessen the 
value of the picture for first run (J. A. 275). As the 
Court found (J. A. 65): 


“Tt is customary for theatres to publicize a picture 
at least a few days before its exhibition commences 
and unless there were an interval such as has been 
described above, neighborhood theatres would be 
advertising the picture while it was still being shown 
at a centrally located, large theatre and thereby 
adversely affect the patronage of the latter.” 


The difference in film rental between first-run and 
subsequent-run theatres in Washington is truly staggering. 
During the period December 2, 1955, through September 
28, 1957, the total film rental paid to the defendants by the 
first-run Washington theatres was $2,094,626 (J. A. 296). 
By way of comparison, during the same period the Villa 
Theatre paid in film rental to these same distributors 
$20,172, or approximately 1% of the first-run film rental 
(J. A. 296). Certainly, no distributor could or should have 
been expected to risk the diminution of its first-run revenue 
in order to give the Villa Theatre an unfair competitive 
advantage over its immediate competitors. Nor, we submit, 
should this Court require any distributor to do so. 
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The Trial Court, recognizing that what was really in- 
volved here was a question of business judgment, stated 


(J. A. 75): 


“It may be argued with some degree of cogency 
that a fourteen-day waiting period would be suf- 
ficient in the case at bar, because that is the limitation 
invoked as against theaters located in Alexandria, 
Virginia. The Court may not, however, substitute 
its own judgment for the business judgment of the 
parties. All that it may determine is whether the 
negative covenants actually used are beyond the 
bounds of reasonable restrictions. It may not de- 
cide whether a lesser restraint might possibly be 
sufficient. The Court may not undertake to dictate 
to the management of business concerns how to con- 
duct and operate their enterprises, but is confined 
to deciding whether what they are actually doing 
transcends the law.” 


This conclusion is in accord with Robbinsdale Amuse. Corp. 
v. Warner Bros. P. Dist. Corp., 141 F. Supp. 134, 141 
(D. Minn. 1955), wherein the court stated: 


“The distribution and allocation of motion pic- 
tures to theaters will always present a difficult and 
delicate problem. Courts should be hesitant to dis- 
rupt an established system of runs and clearances 
in absence of convincing proof that its genesis is 
the result of conspiratorial connivance, and that it 
is unreasonable.” 


Here we have an unchallenged finding that there was 
no conspiracy, and it is clear that the action of the de- 
fendants in allowing the least profitable theatre in Mont- 
gomery County to bid against the Drive-In and play at 
the same time as its other competitors certainly cannot be 
called unreasonable. As the Trial Court found (J. A. 70): 
“Here the problem was a comparatively simple one, and the 
solution reached was more or less obvious.” We submit 
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that this problem and its solution were handled in a reason- 
able and fair manner. The clearance here involved is valid 
and reasonable. 


CONCLUSION 


For each of the reasons set forth above, we respectfully 
submit that the judgment of the Trial Court should be 
affirmed. 
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